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NOTE 
from : General Secretariat 
to : Information Systems and data protection working party 
No. prev. doc.: 14202/99 JAI 120; 13239/99 JAI 101 
Subject : Responses to the questionnaire regarding the application of certain aspects of 

Directive 95/46/CE and Directive 97/66/CE 
 

Delegations please find in Annex the responses from the Austrian and Italian delegations to the 

questionnaire as contained in document 13239/99 JAI 101. 

 

 

Annex I: Response by the Austrian delegation 

Annex II: Response by the Italian delegation 

 

 

 

_______________ 
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ANNEX I 

 

ad 1. (directive 95/46/CE): 

 

1. Article 6: 

 

Actually, there aren’t any provisions in the entire Austrian legal order constituing substantial 

exceptions or derogations from the rights and duties set out in Article 6 of directive 95/46/CE. 

 

2. Articles 10 and 11 (1): 

 

Under these Articles the Austrian Parliament has adopted the following provisions of the new 

Austrian Data Protection Act, Federal Official Journal 1999 No I 165 which has come into force on 

1th January 2000 (preliminary translation): 

 

The controllers duty to give Information  

 

Sect. 24 (1) The controller of a data application shall inform the data subjects on the occasion of data 

collection in an appropriate manner about 

 1. the purpose of the data application for which for which the data are collected, and  

 2. name and address of the controller,  

insofar as this as this information is not already available to the data subject, having regard to the specific 

circumstances.  

 

 (2) Information beyond those of para. 1 shall be given if this is necessary for a fair and lawful 

processing, in particular if  

 1. there is a right to object of the data subject according to sect. 28 against an intended processing or 

transmission of data or  

 2. it is not clear for the data subject under the circumstances whether he is legally required to reply to 

the questions posed, or  

 3. data are to be processed in a joint information system that is not authorised by law.  
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 (3) Where data have not been collected by asking the data subject, but through transmission 

from another application purpose of the same controller or from a data application of another 

controller, the information according to para. 1 may be omitted 

 1. if the use of data is provided for in a law or an ordinance or 

 2. if it is impossible to give the information because the data subjects cannot be reached or 

 3. if, considering the improbability of infringements of the data subjects rights and the expense 

involved in reaching the data subjects, an unreasonable effort would be required. This 

applies in particular if data are collected for purposes of scientific research or statistics 

according to sect. 46 or address data according to sect. 47 and the requirement to inform the 

Data Subject is not explicitly stipulated. The Federal Chancellor can determine other cases by 

ordinance in which the duty to give information does not apply.  

 

 (4) There shall be no duty to give information regarding the data applications that are not 

subject to notification according to sect. 17 para. 2 and 3 [see full text below].  

 

 

Obligation of the Controller to Notify 

 

Sect. 17 (1) Every processor shall, insofar as nothing else is provided for in para. 2 and 3, file a notification 

with content according to sect. 19 with the Data Protection Commission  for the purpose of registration in the 

Data Processing Register before the initiation of a data application. The duty of notification also applies to 

all circumstances that later lead to the notification being incorrect or incomplete.  

 

 (2) Data applications are not subject to notification -  

 1. that contain only publicised data or 

 2. whose subject is the management of registers and catalogues that are by law open to consultation 

by the public, even if this requires that a legitimate interest is proven or  

 3. that contain only indirectly personal data or  

 4. that are carried out by natural persons for activities that are entirely personal or concern just the 

persons family life (sect. 45)or  

 5. that are carried out for journalistic purposes according to sect. 48.  
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 6. correspond to a standard application. The Federal Chancellor can declare in an ordinance that some 

types of data applications and transmissions are standard applications, if they are carried out by a 

large number of controllers in similar fashion and if a risk to the aata subjects interest in secrecy 

deserving protection is unlikely considering the purpose of the use and the processed categories of 

data. The ordinance shall list for every standard application the authorised categories of data, the 

categories of data subjccts and recipients  as well as the maximum time period the data may be 

stored.  

 (3) Furthermore, data applications for the purpose of  

 1. the protection of the constitutional institutions of the Republic of Austria or  

 2. safeguarding of the military preparedness of the federal army or  

 3. safeguarding the interests of comprehensive national defence or  

 4. protecting important external policy, economic or financial interests of the republic of Austria or 

the European Union  

 5. prevention and prosecution of crimes 

shall be exempted from the obligation to notify, insofar as this is necessary to achieve the purpose of the 

data application.  

 

 

3. Article 12:  

 

Certain restrictions on the data subjects right of access to data are set out in Section 26 of new 

Austrian Data Protection Act, Federal Official Journal 1999 No I 165 (preliminary translation) 

 

Right of access  

 

 (2) Access to data shall not be given insofar as this is essential for the protection of the data subject for 

special reasons or insofar as overriding legitimate interests pursued by the controller or by a third party, 

especially overriding public interests, speak against giving the information. Overriding public interests can 

arise for reasons of  

 1. the protection of the constitutional institutions of the republic of Austria or  

 2. safeguarding of the military preparedness of the federal army or  

 3. safeguarding the interests of comprehensive national defence or  
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 4. protecting important external policy, economic or financial interests of the republic of Austria or 

the European Union  

 5. prevention and prosecution of crimes.  

The right to refuse access for the reasons stated in sub-para. 1 to 5 is subject to control by the Data Protection 

Commission according to sect. 30 para. 3 and the special complaint proceeding before the Data Protection 

Commission according to sect. 31 para. 4.  

 

[...] 

 (5) In the areas of the government responsible for the fields described in para. 2 sub-para. 1 to 5, the 

procedure in a case where public interests require that no information be given shall be as follows: In all 

cases where no access is given - even when really no data is used - instead of a reason an indication shall be 

given that no data that is subject to the right of access is used. The right to take this course of action is 

subject to control by the Data Protection Commission according to sect. 30 para. 3 and the special complaint 

proceeding before the Data Protection Commission according to sect. 31 para. 4. 

 

 (9) The special regulations set out in the Criminal Records Act of 1968 shall apply to all requests for 

access to criminal records.  

 

 

4. Art 21: 

 

Section 17 of the Austrian Data Protection Act specifies categories of proceedings operations which 

are excluded from the obligation to notify according to Article 21 of of directive 95/46/CE: see text 

of Section 17 paragraph 2 and 3 above. 

 

 

ad 2. (directive 97/66/CE): 

 

Sec 88 paragraph 3 of the Austrian Telecommunications Act, Federal Official Journal 1997 No I 

100, is setting out the principle of confidentiality of information transmitted by telecommunications 

networks: interception or recording of any communication through public telecommunications 

services shall not be permitted without the user´s consent. However, this principle does not apply to 

the recording and trace back facilities of emergency call services. 
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Beyond the latter case interception of telecommunications may be carried out only on the basis of 

special authorisation by court for criminal proceedings purposes (details are set out in Sec 149a-c of 

the Austrian Code of Criminal Procedure, Federal Official Journal 1975/631, last amended through 

Federal Law No I 1998/153). 
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ANNEX II 

 

1. Directive 95/46/EC 

D-“Which legislative measures have been adopted or shall be adopted in Your Country with 

regard to the application of art.13 of Directive 95/46/EC according to which the Member 

States can introduce legislative measures restricting the scope of the obligations and rights 

provided for in art.6, section 1 (data quality), articles 10 and 11, section 1 (information in 

cases of collection of data), art. 12 (subject’s right) and art. 21 (publicizing of processing 

operations)?” 

 

R – In Italy  Law no.675 of 31.12.1996,  concerning the “Protection of individuals and other 

subjects with regard to the processing of personal data” has widely implemented said EC 

Directive. This law, in principle, includes any processing of personal data carried out by any 

natural or legal person, public administration, body,  association or other agency on the 

State’s  territory,  with or without the help of electronic or automated means (articles 1, 2, 5). 

In particular, and with reference to art.13 of said Directive, the obligations and the rights 

provided for in article 6, paragraph 1, are contained in article 9 of said law and are of general 

compliance, as those regarding security, notification and control by the ‘Garante’ 

(Supervisory Authority). 

In fact, even with reference to those processings carried out in the public sector indicated in 

art.4 which, regarding essential interests of the Community (justice, public security, defence 

and State security), are excluded from the scope of application of said law, the legislator has 

all the same provided for the compliance with the fundamental principles abovementioned. 

The processings listed in art.4 are carried out with reference to activities which, in principle, 

within the Community , were governed by Titles V and VI of Maastricht Treaty which 

constitute the so-called cooperation in the field of justice and home affairs .These activities do 

not fall into the scope of application of community law and are not subject to the principles of 

said Directive, as per art.3, paragraph 2, first indent and as per ‘whereas’ 13 and 16. 
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By the entry into force of Amsterdam Treaty, some activities, and more particularly those 

concerning asylum, immigration and policy connected with the free circulation of persons, 

including the Schengen cooperation on this matter, will be subjected to community principles: 

as the transfer modalities are defined, the principles of Directive 95/46/EC shall apply to these 

activities, while other activities constitute the subject of a cooperation carried out in the forms 

and according to the modalities provided for by Title VI of the Treaty. 

The italian legislator, however, even by excluding said processings from the scope of 

application, has ordered that said processings have all the same to comply with the provisions 

of the law, in particular as regards data quality (art.9) and data security (art.15),  compliance 

with the obligations of notification of processings and relative sanctions, control by the 

‘Garante’ (Supervisory Authority). 

The adoption of a specific law is submitted to a subsequent legislative decree, which contains 

the following criteria (article 1, subheading i) of Law 676 of 1996: 

 

- thorough acceptance of the principles of Law no. 676 of 1996; 

- compliance with the principles laid down in Convention no. 108 of the Council of 

Europe, with Community laws and regulations, and with the criteria as per 

Recommendation n. (87) 15; 

- careful re-assessment of all the subjects who, in the public sector, act as controllers of 

processings falling outside the scope of application of the relevant legislation, and of the 

said processings; 

- adjustments shall be introduced as required by the specific purposes served by the 

abovementioned processings ; 

- special consideration shall be given to the processings of data which are more likely to 

adversely affect the data subject; 

- specification of the modalities for supervising compliance with the legislation applying 

to the said processings ; 
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Referring to the initial question, it can be affirmed that, with regard to the processings relating 

to the matters covered by community law, the italian legislation, has provided for limitations 

on the exercise of rights of access, of rectification, of the subject’s right to object, in article 14 

relatively to cases expressly listed and in particular: 

- processings carried out in implementation of anti - money laundering provisions 

- processings relating to funds to be charged to a Fund for the Support of Blackmailed 

Persons 

- data collected by Parliamentary inquiry committees 

- processings carried out by a subject, in the public sector, for the protection of monetary 

policy. 

 

 

2. Directive 97/66/EC 

 

R – In Italy  on 13 may 1998, the legislative decree no.171 concerning “Provisions on the 

protection of privacy in the telecommunications sector, implementing Directive 97/66/EC of 

European Parliament and Council, and on journalistic activity”, has been issued. 

 

The italian legislator has not taken into consideration the exceptions provided for in art.14 of 

said Directive. 

 

 

_________________ 


