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NOTE

from : General Secretariat

to : Strategic Committee on Immigration, Frontiers and Asylum

No. Prev. Doc.: 14269/99 MIGR 76 CRIMORG 193 (RESTREINT)

Subject : Draft Protocol against the smuggling of migrants by land, air and sea, and

draft Protocol to prevent, suppress and punish trafficking in persons,
especially women and children, supplementing the United Nations
Convention against Transnational Organized Crime

— Council decision authorising the Commission to negotiate the protocols

1. Delegations will find in the Annex revised draft negotiating directives concerning the two
above-mentioned draft protocols (hereinafter, Smuggling Protocol and Trafficking Protocol,
respectively), reflecting the outcome of the discussions held at the 10 and 11 January 2000
meeting of the Multidisciplinary Group on Organised Crime (MDG) on the basis of 14269/99
MIGR 76 CRIMORG 193 (RESTREINT), as well as the discussions held at the
14 January 2000 meeting of the Article 36 Committee.

2. The outstanding questions are referred to in the footnotes. Furthermore, the French delegation

considered that the question of the possibility for the Community to sign the draft protocols

was still unresolved. Moreover, the Commission representative stated, with reference to

paragraph 27 of the Tampere conclusions, that the mandate should cover also the provisions

on return (i.e. Article 15 of the Smuggling Protocol and Article 6 of the Trafficking Protocol).
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3. Itis to be noted that, since the Community powers stem from Title [V TEC, the United
Kingdom, Ireland and Denmark, in accordance with the relevant Protocols to the Treaty on
the position of these Member States, will remain empowered to negotiate and conclude the
provisions in the UN Protocols on which the Commission has received a mandate from the

Council.

4.  The revised draft negotiating directives in the annex are transmitted to delegations for the
purpose of resolving the outstanding questions, with a view to submission to Coreper for
finalisation and subsequent adoption by the Council in the form of a decision authorising the

Commission to negotiate in respect of the relevant provisions of the two protocols.
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ANNEX

DRAFT NEGOTIATING DIRECTIVES

Draft Protocol against the smuggling of migrants by land, air and sea (“Smuggling Protocol”)

supplementing the United Nations Convention against Transnational Organized Crime 1

(1) The provisions of the Protocol shall be without prejudice to Member States’ obligations
under the Geneva Convention of 28 July 1951 and the Protocol of 31 January 1967 relating
to the status of refugees, as well as other international humanitarian obligations. In
particular, the provisions of the Protocol shall in no way affect or undermine the obligation

of non-refoulement.

(2) The Commission is mandated to negotiate the provisions set out below to the extent that
they fall under Community competence. These provisions must be consistent with the

relevant Community acquis in the field of asylum, immigration and external borders.

3) Provisions on “Additional measures and administrative measures” (Article 9). The
provisions in the draft Protocol must not exceed the content of Article 26 of the Convention
implementing the Schengen Agreement of 14 June 1985, in particular with regard to the

sanctions and types of transportation referred to therein.

4) The provisions on “Prevention” (Article 11) should be upheld. 3 Emphasis should be placed
on cooperation among border control authorities of the States concerned (even where they

are not Contracting Parties), without prejudice to national legislation.

For the purpose of identifying the provisions referred to in the draft negotiating directives,
reference has been made to UN document A/AC.254/L.28/Add.2 of 14 December 1999.

B questioned the appropriateness of including provisions on carriers’ liability in a protocol
aimed at combating organised crime.

B questioned the appropriateness of including provisions on border control measures in a
protocol aimed at combating organised crime.
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(%) Provisions on “Security and control of documents” (Article 12). The Commission is
mandated to negotiate this provision only in respect of visas for a stay of no longer than
three months, for transit or for airport transit. The security features provided for in the EU
acquis are confidential and cannot be used as a basis for the negotiation. However, the
protocol’s general objective should be to require from the Contracting Parties ad minimum a

level of security of documents as close as possible to that of EU visas.

(6) The provisions on “Legitimacy and validity of documents” (Article 13) should be upheld.

(7)  The draft Protocol should contain a clause allowing the possible accession of the

Community to the Protocol.

(8) In the event that the Community could not or would not accede to the protocol, a
disconnection clause allowing the application of current and future Community rules
adopted in particular on the basis of Title IV of Part Three III of the EC Treaty would have
to be included in the draft Protocol.
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Draft Protocol to prevent, suppress and punish trafficking in persons, especially women and

(1)

)

3)

children (“Trafficking Protocol”) supplementing the United Nations Convention against

Transnational Organized Crime 1

The provisions of the Protocol shall be without prejudice to Member States’ obligations
under the Geneva Convention of 28 July 1951 and the Protocol of 31 January 1967 relating
to the status of refugees, as well as other international humanitarian obligations. In
particular, the provisions of the Protocol shall in no way affect or undermine the obligation

of non-refoulement.

The Commission is mandated to negotiate the provisions set out below to the extent that
they fall under Community competence. These provisions must be consistent with the

relevant Community acquis in the field of asylum, immigration and external borders.

[Provisions on “[Status] [Situation] of the victim in the receiving State” (Article 5). The
Protocol should not contain provisions regulating the status of the victims. In the event that
such provisions are included, however, the EU acquis should be adhered to in this area
(Joint Action of 24 February 1997), which provides that “victims” should be made
“available where required by the Member States’ criminal justice system to give evidence in
any criminal action which may entail provisional residence status in appropriate cases”.
Depending on national law, permission to remain on humanitarian grounds may also be

granted.]?

or

For the purpose of identifying the provisions referred to in the draft negotiating directives,
reference has been made to UN document A/AC.254/L.28/Add.3 of 16 December 1999.
Reservation by F and S, which consider that there is no Community acquis and, therefore, no
exclusive Community competence. In any case, F shared the view that the protocol should
not contain provisions on this matter. Reservation by Cion, which considers, with reference
to paragraph 23 of the Tampere conclusions, that the rights of the victim are a priority
political objective of the Community and that the mandate should be positive. B shared the
view that a mandate on this provision should be positive. Should this not prove acceptable, it
would be preferable for there to be no mandate at all.
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[Provisions permitting victims of trafficking to remain temporarily or permanently in the
receiving State (paragraph 1 of Article 5 “[Status] [Situation] of the victim in the receiving

State™).] *
or

[Provisions on “[Status] [Situation] of the victim in the receiving State” (Article 5). In the
event that provisions regulating the status of the victims are included, the EU acquis should
be adhered to in this area (Joint Action of 24 February 1997), which provides that “victims”
should be made “available where required by the Member States’ criminal justice system to
give evidence in any criminal action which may entail provisional residence status in
appropriate cases”. Depending on national law, permission to remain on humanitarian

grounds may also be granted.]?

(4)  Provisions on legitimacy and validity of documents (paragraph 3 of Article 6, “Repatriation

of victims of trafficking in persons”) should be upheld.

(5) Provisions on “Border controls [measures]”:
 The provisions in Article 8(1) should be upheld. > Emphasis should be placed on
cooperation among border control authorities of the States concerned (even where they
are not Contracting Parties), without prejudice to national legislation.
« Article 8(2) to (4). * The provisions in the draft Protocol must not exceed the content of
Article 26 of the Convention implementing the Schengen Agreement of 14 June 1985, in

particular with regard to the sanctions and types of transportation referred to therein.

This alternative wording was suggested by the Council Legal Service, since it would better
reflect the actual content of the Communtiy acquis (Article 5(2) of the Schengen Convention).
F regarded it as preferable to the previous wording. A objected to giving a mandate without
defining its content.

This alternative wording was suggested by the Presidency and supported by NL. Reservation
by D, which expressed a preferance for the first option (negative mandate).

B questioned the appropriateness of including provisions on border control measures in a
protocol aimed at combating organised crime.

B questioned the appropriateness of including provisions on carriers’ liability in a protocol
aimed at combating organised crime.
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* Atrticle 8(5). Sanctions against persons involved in trafficking, such as revocation or
denial of visas, should be based on the persons’ conviction or on a concrete and

individual assessment.

(6) Provisions on “International travel documents” (Article 9). The Commission is mandated to
negotiate this provision only in respect of visas for a stay of no longer than three months, for
transit or for airport transit. The security features provided for in the EU acquis are
confidential and cannot be used as a basis for the negotiation. However, the protocol’s
general objective should be to require from the Contracting Parties ad minimum a level of

security of documents as close as possible to that of EU visas.

(7)  The draft Protocol should contain a clause allowing the possible accession of the

Community to the Protocol.

(8) In the event that the Community could not or would not accede to the protocol, a
disconnection clause allowing the application of current and future Community rules
adopted in particular on the basis of Title IV of Part Three III of the EC Treaty would have
to be included in the draft Protocol.
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