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CONTRIBUTION BY THE COURT OF JUSTICE AND THE COURT OF
FIRST INSTANCE TO THE INTERGOVERNMENTAL CONFERENCE

The Court of Justice and the Court of First Instance wish to point out to the Member States and
the institutions that it is important for the Intergovernmental Conference to decide on various
amendments to the Treaties, with a view to ensuring that the judicial system of the European Union

can continue to perform its task in satisfactory circumstances.

The proper functioning of that judicial system depends not only on the number of members of
the courts but also on the availability to them of the facilities which they need in order to adapt to their
new work. This document, which deliberately leaves to one side the question of the composition of the
courts, focuses on the jurisdictional and procedural rules in the Treaties which the institution regards as

needing to be changed.

For the purposes of analysing the current situation, the Court of Justice and the Court of First
Instance refer to their discussion paper of May 1999 on the future of the judicial system of the
European Union, and observe that the trends noted in that document have been confirmed since it was
first produced. They intend in the present contribution to restrict themselves to presenting certain
proposals for amendments to the EC Treaty which need, in their view, to be considered as a matter of

priority.

The Court of Justice and the Court of First Instance are mindful of the desirability of other
measures proposed in, inter alia, the report of the study group on the future-of the judicial system of
the European Communities, which was submitted to the Commission in January 2000. They regard
the proposals set out in this contribution not as the culmination of the debate initiated on the future of
the Community justice system, which must continue, but rather as minimum steps needing to be taken
in order to give the institution the flexibility which it needs if it is to be able, in the immediate future, to

adjust to the growth and diversification of its task.
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I— EXPLANATION OF THE AMENDMENTS TO THE EC TREATY PROPOSED BY
THE COURT OF JUSTICE AND THE COURT OF FIRST INSTANCE

In Chapter III of their discussion paper on the future of the judicial system of the European
Union, which was sent to the Council on 10 May 1999, the Court of Justice and the Court of First
Instance set out various suggested measures which do not affect the judicial structure of the
Community and on which a decision could therefore be taken without further ado, but which involve
amendment of the rules laid down in the Treaties. The proposals submitted in that regard concerned
the conferment on the Court of Justice and the Court of First Instance of the power to amend their
Rules of Procedure themselves, the introduction of a system for filtering appeals against judgments of

the Court of First Instance and alterations to the way in which staff cases are handled.

The texts set out below give expression to those three proposals, in the form of suggested

amendments to the EC Treaty.

They also incorporate two suggestions which were put forward in the report of the study group
set up by the Commission and which have been approved by the Court of Justice and the Court of First
Instance. The first provides for the possibility, where appropriate in certain matters falling within the
ambit of "special proceedings", of the adoption, in accordance with the procedure described in
Article 225(2), of a unanimous decision by the Council conferring on the Court of First Instance
jurisdiction to answer questions referred for a preliminary ruling. The second suggestion proposes that,
in matters concerning, for example, industrial and commercial property, and as in the case of actions
brought by Community staff, boards of appeal should be set up with judicial power to hear and
determine disputes before such disputes can be brought before the Court of Justice and, initially, the

Court of First Instance.

1. Procedure for amendment of the Rules of Procedure

In an enlarged Union, the requirement that amendments to the Rules of Procedure of the Court
of Justice and of the Court of First Instance be unanimously approved by the Council may give rise to a

lack of flexibility which is incompatible with the need for the courts to adapt to their new work. Such
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inflexibility is unnecessary, particularly since most of the procedural provisions having any special
importance in terms of institutional considerations or matters of policy are contained in the Statute. It
will also be noted that other courts, such as the International Court of Justice and the European Court

of Human Rights, have the power to adopt their own rules of procedure.

The Court of Justice and the Court of First Instance therefore propose the removal of the words
"Those rules shall require the unanimous approval of the Council" from the end of the third paragraph
of Article 245 and the end of Article 225(4).

Alternatively, the wording to be removed from those two articles could be replaced by the
following: "Those rules shall require the approval of the Council", or by: "Those rules shall require the

approval of the Council acting by a qualified majority".
That measure could, if appropriate, be accompanied by the listing in Title III of the Statute of

those procedural rules which do not yet appear in it and which should, in the view of the institutions or

the Member States, continue to be subject to unanimous approval by the Council.

2. Filtering of appeals

The proposal put forward by the Court of Justice and the Court of First Instance is designed to
enable the Court of Justice, in certain cases, to restrict recourse to it by way of appeal against decisions
given by the Court of First Instance. In particular, that would be the position where — as in cases
concerning the Community trade mark or staff cases if the proposal set out in point 4 is accepted — the
matter had already been judicially considered and decided by an appellate body before coming before

the Court of First Instance.
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The proposed amendment involves the removal from the first sentence of Article 225(1) of the
words "subject to a right of appeal to the Court of Justice on points of law only and in accordance with
the conditions laid down by the Statute" and the addition at the end of Article 225(1) of a new sentence
providing that appeals may be brought against decisions of the Court of First Instance within the limits

of, and in accordance with the conditions laid down by, the Statute.

That wording would maintain, in principle, a right of appeal whilst at the same time enabling
the Council, acting unanimously at the request of the Court of Justice and after consulting the
European Parliament and the Commission, to determine, by way of amendment of Title IV of the

Statute, those classes of cases in respect of which a system for filtering appeals could be introduced.

3. Possible conferment on the Court of First Instance of jurisdiction to give preliminary

rulings

The proposed amendment would permit the conferment on the Court of First Instance, where
necessary and by way of amendment of the Statute, of jurisdiction to answer questions referred for a
preliminary ruling by national courts in certain circumscribed, specific cases in which the Community

interest would not require the Court of Justice to have exclusive powers.

No right of appeal would lie against rulings given by the Court of First Instance in the exercise
of that jurisdiction, since to allow such a right would excessively prolong the preliminary rulings
procedure. On the other hand, in certain circumstances to be determined, the Court of Justice should
have the power to review preliminary rulings given by the Court of First Instance in those — by
definition, exceptional — cases where such a review proves necessary in order to safeguard the unity

and coherence of Community law.
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4, Changes to the handling of staff cases

In order to enable better use to be made of the resources of the Court of First Instance and to
limit appeals to the Court of Justice, it has been proposed that, before disputes between the Community
and its servants can be brought before the Court of First Instance, they should be mandatorily referred

to a board of appeal with judicial powers to determine such disputes.

As suggested by the working group set up by the Commission, the board should be of a judicial
nature, so as to offer the servants concerned the requisite procedural guarantees. This would make it
possible to attach restrictions to the right to appeal to the Court of Justice against judgments of the

Court of First Instance given, in effect, at second instance.

The judicial nature of the board of appeal should not prevent it from additionally performing a

conciliation function.

5. The possible creation of other appellate bodies of a judicial nature

The absence of any legal basis in the Treaty currently makes it difficult to create, by way of

secondary legislation, tribunals with judicial power to determine disputes.

Nevertheless, as noted in the report of the study group set up by the Commission, such
tribunals would meet needs which are already apparent or foreseeable, particularly in matters
concerning industrial and commercial property law. Any ambiguity surrounding the status of such
tribunals would be detrimental to the clarity needed with regard to the exercise of rights of appeal

against their decisions.

It is proposed that the requisite legal basis be incorporated in the Treaty by the addition of a
new paragraph to Article 236, with jurisdiction in staff cases being expressly conferred on a board of

appeal by the first paragraph of that article.
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AMENDED WORDING OF THE ARTICLES OF THE EC TREATY AFFECTED BY
THE PROPOSALS

ARTICLE 225

A Court of First Instance shall be attached to the Court of Justice with jurisdiction to hear and
determine at first instance certain classes of action or proceeding defined in accordance with
the conditions laid down in paragraph 3. Decisions given by the Court of First Instance on
such actions or proceedings shall be subject to a right of appeal to the Court of Justice on points
of law only, within the limits and under the conditions laid down by the Statute in accordance

with the procedure provided for in paragraph 3.

The Court of First Instance may also be called upon to hear and determine questions referred
for a preliminary ruling pursuant to Article 234, in certain matters to be defined in accordance
with the conditions laid down in paragraph 3. Decisions given by the Court of First Instance by
way of preliminary ruling may be subject to review by the Court of Justice, within the limits
and under the conditions laid down by the Statute in accordance with the procedure provided
for in paragraph 3, where the Court of Justice considers that such a review is necessary in order

to ensure the unity and coherence of Community law.

At the request of the Court of Justice and after consulting the European Parliament and the
Commission, the Council, acting unanimously, shall determine the classes of action or
proceeding referred to in paragraph 1, the list of matters referred to in paragraph 2 and the
composition of the Court of First Instance, and shall adopt the necessary adjustments and
additional provisions to the Statute of the Court of Justice. Unless the Council decides
otherwise, the provisions of this Treaty relating to the Court of Justice, in particular the
provisions of the Protocol on the Statute of the Court of Justice, shall apply to the Court of First

Instance.
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4. The members of the Court of First Instance shall be chosen from persons whose independence
is beyond doubt and who possess the ability required for appointment to judicial office; they
shall be appointed by common accord of the governments of the Member States for a term of
six years. The membership shall be partially renewed every three years. Retiring members

shall be eligible for re-appointment.

5. The Court of First Instance shall establish its rules of procedure in agreement with the Court of
Justice. [Those rules shall require the approval of the Council.] [Those rules shall require the

approval of the Council acting by a qualified majority.]

ARTICLE 236

1. A board of appeal, the composition and operating procedures of which are to be determined by
the Council in accordance with the conditions laid down in Article 283, shall have jurisdiction
in any dispute between the Community and its servants. The decisions of the board shall be
subject to appeal to the Court of Justice under the conditions laid down in the Staff Regulations

or the Conditions of Employment of other servants.

2. Other appellate bodies may be set up, in accordance with the conditions laid down in
Article 225(3), to exercise at first instance, in certain specific areas, jurisdiction under this
Treaty or pursuant to acts adopted for its implementation. The decisions of such bodies shall
be subject to appeal to the Court of Justice under the conditions laid down by the Statute of the

Court of Justice, in accordance with the procedure provided for in Article 225(3).
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ARTICLE 245
The Statute of the Court of Justice is laid down in a separate Protocol.

The Council may, acting unanimously at the request of the Court of Justice and after consulting the

Commission and the European Parliament, amend the provisions of Title III of the Statute.

The Court of Justice shall adopt its rules of procedure. [These shall require the approval of the

Council.] [These shall require the approval of the Council acting by a qualified majority.]
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