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INrn.ODucnON 

A. BACKGROUND 

The Convention on Mutual Assistance in Criminal Matters 
between the Member States of the European Union (hereinafter 
'the Convention) is the first to have been adopted in this field 
since the entry into force of the Treaty on European Union. It 
renects the need, voiced in panicular at the practitioners' 
seminar held in April 1995, for the European Union to equip 
itself With suitable instruments for judicial cooperation. 

The experu who attended the seminar reviewed the mutual 
assistance arrangements operating among the Member Statts 
of the Union and concluded that those arrangements needed 
10 be improved to meet the demands arising in the field of 
judiCial cooperation. They recommended that a new instru­
ment should be developed for that purpose. 

Building on the results of this seminar, a draft proposal for a 
convention was introduced in April 1996. This text was later 
st.rengthened by extending its scope to areas which were not 
originally covered, in panicular the interception of telecom­
munications. Work on the project continued through sub­
sequent Presidencies. In view of the compleXity of cenain 
IOpics, the negotiations involved often required detailed and 
time-consuming discussion. 

On 29 May 2000 the Convention was established by the 
Council and signed on the same day by all Member States ('). 
Norway and Iceland informed the Council on the same day 
that they were in agreement with the content of the provisions 
of the Convention applicable 10 them, and in due time would 
take the necessary measures to implement those prOVisions. 

B. PARTICULAR CONSIDERATIONS 

In drawing up this new Convention, the Council did not decide 
to frame a separate instrument (see in this connection the 
explanations concerning Anicle I). This is not solely due 10 

the provisions in Anicle 26(3) of the European Convention on 
Mutual Assistance in Criminal Matters of 1959. In fact, the 
Council felt that mutual assistance between the Member 
States already lay on solid foundations , which had largely 
demonstrated their effectiveness, i.e. the European Convention 
on Mutual Assistance in Criminal Matters and its 1978 
Protocol, on the one hand. and the Convention of 14 June 
1990 implementing the Schengen Agreement of 14 June 
1985, on the other hand, Without overlooking the Benelux 

(') 0) C 197. 12.7.2000. p . I . 

Treaty on Extradition and Mutual Assistance in Criminal 
Maners of 27 June 1962. which contains cenain precedents in 
the field of mutual assistance, as well as some provisions and 
special arrangements between cenain Member States. 

The primary aim of the Convention therefore is to improve 
judicial cooperation b)' developing and modernising the 
existing provisions governing mutual assistance, mainly by 
extending the range of circumstances in which mutual assist­
ance may be requested and by faCilitating assistance, through 
a whole series of measures, so that it is qUicker, more nexible 
and. as a result, more effective. This aim is largely stated in 
Anicles 3 to 9 of the Convention. 

Funhermore, the Council decided to develop other measures 
which, while contributing to this primary aim. take account of 
major recent changes: political and social developments. on 
the one hand. and technological change, on the other. 

The European Union first had to take account of a new 
situation: the disappearance of checks at the borders between 
most Member States as a result of the Schengen agreement s. 
the major consequences of which pla)'ed a pan in fully 
achieving the internal market decided by the Single European 
Act of 1985. The disappearance of these checks, which 
accentuated a considerable increase in the movement of 
persons, goods and capital within the European Union in 
panicular owing to globalisation. meant that the police 
and judicial authorities needed suitable rules to combat 
international crime which was fully exploiting the potential of 
this new freedom of movement . and the characteristics of 
which had changed Sig nificantly as a result. These new 
methods, which included the Benelux agreements. the Scheng­
en Convention and especially the Convention on mutual 
assistance .and cooperalion between customs administrations 
(Naples II) of 18 December 1997 (l) laid the foundations for 
facilitating and funhering cross·border investigatiOns. These 
are referred to in Anicles 12 to 16 of the Convention. 

The European Union also had to develop new techniques, and 
its high degree of political integration helped it 10 do so, 
enabling it 10 take account of imponant developments in the 
field of technology which, in cenain cases, may facilitate 
mutual assistance (video-conferencing. teleconferencing) and 
in others (interception of telecommunications) may. in the 
absence of appropriate measures, make it difficuIt to put into 
practice. Anicles 10, II, and 17 to 22 set out to achieve this 
objective. 

(') 0) C 24 . 2 >.1.1998, p. 1. 
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Moreover, the Council decided to adopt rules on data protcc­
tion (Anicle 23). 

Lastly. it is wonh mentioning two institutional poims linked 
to the fact that the Convention has the Treaty on European 
Union as its legal basis. 

On the one hand, the Convention is a specific instrument of 
public international law complying \vith cenain rules unknown 
to the parent convention of 1959: in panicular, Anicle 35 of 
the Treaty on European Union confers on the Coun of Justice 
of the European Communities jurisdiction to interpret, in 
accordance With the conditions it determines, the provisions 
of the Convention. 

On the other hand , some of the Convention' s provisions 
apply not only to the Member States but also to Norway and 
Iceland. This point requires some explanation. 

The Schengen Implementation Convention. Signed on 19 June 
1990 between five Member States of the European Com­
munity, contains a good number of provisions on judiCial 
cooperation. 

Other Member States subsequently acceded. In 1996 two non­
member countries, Iceland and Norway, were assOCiated with 
Schengen cooperation. panicularly to allow all the Nordic 
States. the three Member States. Denmark, Sweden and Finland. 
and the tWo non-member countries, Iceland and Norway. to 

accede 10 the Schengen agreements while at the same time 
maintaining the Nordic Passpon Union. 

The Treaty of Amsterdam, which entered into force on 1 May 
1999, integrated the Schengen acquis into the framework of 
the European Union by means of a protocol annexed to it. 

Moreover, an Agreement With Iceland and Norway was Signed 
on 18 May 1999 on the association of those two countries 
with the implementation, application and development of the 
Schengen acquis thus integrated (1); it entered into force on 
26 June 2000. 

Accordingl)', the provisions of the Convention listed in 
Anicle 2 thereof are identified as constituting a development 
of the Schengen acquis and are applicable in the relations 
between each ' Member State of the European Union and 
Iceland and Norway. 

II. COMMEl'ITS ON INOlYlDUAL ARTICLES 

TITLE I 

GENERAL PROVISIONS 

Anicle I 

Relationship 10 other conventions on mutual assistance 

This Anicle prOVides that the purpose of the Convention is to 

supplement and to facilitate the application, between the 
Member States of the European Union. of the ,"ternational 
instruments in the field of mutual assistance in criminal 
matters listed in paragraph I. The Anicle is modelled on 
Anicle I of the 1996 Convention relating to Extradition 
between the Member States of the European Union and it takes 
account, inrer alia, of Anicle 26(3) of the European Convention 
on Mutual Assistance in Criminal Matters (the 1959 Conven­
tion). 

The instruments mentioned in paragraph I are panly 'parent 
conventions' (the 19 59 Convention and the Benelux Treaty) 
and panly supplementary instruments (the Additional Protocol 
to the 1959 Convention and 1he Schengen Implementation 
Convention). 

('I 0) L 176, 10.7. 1999. p. l6. 

The Convention supplements the instruments listed in para­
graph I and it cannot, of itself. be used as the only basis for a 
request for mutual assistance. A fun her consequence of linking 
the 1959 Convention and the other texts is that the provisions 
of the instruments speCified in the paragraph continue to have 
full effect to the extent that they deal with maners which do 
not come Within the scope of the Convention. 

Since the Convention supplements the earlier instruments, 
the pOSition is that. where its provisions connict with the 
instruments listed in paragraph I. the provisions of the 
Convention prevail. 

Paragraph 2 should be read in conjunction with Anic1e 26(4) 
of the 1959 Convention. It prOVides that paragraph I shall not 
affect the application of provisions in bilateral or multilateral 
agreements which provide Member States with more favour­
able mutual assistance arrangements (as for instance between 
the Nordic countries), or arrangements in the field of mutual 
assistance in criminal matters agreed on the basis of uniform 
legislation, or agreements linked to special systems prOViding 
for the reciprocal application of measures of mutual assistance 
in their respeClive (erritories. 
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Article 1 

Provisions relating to the Schengen acquis 

This Article addresses certain matters arising ' from the inte­
gration of the Schengen acquis into the framework of the 
European Union pursuant to the Treaty of Amsterdam. In that 
regard it should be noted that the Schengen arrangements 
were applicable to most Member States and also to Iceland 
and Norway at the time of adoption of the Convention. 

Paragraph 1 identifies the prOvisions of the Convention to be 
regarded as amending or building on the Schengen acquis for 
the purpose of the Agreement concluded by the Council with 
Iceland and Norway on 18 May 1999 concerning those two 
countries' association with the implementation, application 
and development of the Schengen acquis. Article 2(3) of the 
Agreement makes provision for aclS and measures taken by 
the European Union in that COntext to be accepted. implement­
ed and applied by Iceland and Norway. 

Paragraph 2 repeals a number of provisions of the Schengen 
Implementation Convention superseded by the Convention, 
and thus clarifies which of the provisions on mutual assistance 
in the Schengen Implementation Convention remain in force 
and which do not. 

Articlt J 

Proceedings in connection with which mutual assistance 
is also to be afforded 

This Article goes beyond the scope of the 1959 Convention 
and takes over Anicle 49(a) of the Schengen Implementation 
Convention, repealed by Anicle 2(2). Assistance can be 
requested and obtained under Anicle 3 not only for investi­
gations in criminal mallers but also for investigations of 
conduct that is subject to certain administrative sanctions. 

Paragraph I prOVides that mutual assistance shall also be 
provided in respect of administrative proceedings which relate 
to offences punishable under the national law of the requesting 
or the requested Member State, or both, as infringements of 
legal rules where the decision may result in proceedings before 
a coun having jurisdiction in panicular in criminal matters. 

The effect of this provision is to enable mutual assistance to 
be requested in certain types of cases which are not covered, 
or are only covered to a limited degree, by the 1959 
Convention. which applies only to judicial proceedings as 
opposed to administrative proceedings. For example. an 
'Ordnungswidrigkeit' under German law is an offence which is 
not classified as criminal and is punishable by fines imposed 
by administrative authOrities. Under the arrangements adopted 

in this Convention, mutual assistance may be sought in respect 
of administrative and judicial proceedings arising from such 
offences notWithstanding the fact that this is possible under 
the 1959 Convention only for the judicial phase of an 
'Ordnungswidrigkeit'. It should be noted that equivalent con­
cepts exist in cenain other Member States. 

In so far as paragraph 1 is concerned, it does not matter 
whether initially the proceedings in question fall within the 
scope of an administrative Or a criminal authOrity in the 
Member States in question, but it is essential that they may, at 
a later stage, be brought before a coun which has jurisdiction 
in particular in Criminal matters. The inclusion of ' in panicular' 
at the end of the paragraph makes it clear that the coun before 
which the proceedings may be heard does not have to be one 
that deals exclUSively with criminal cases. 

Paragraph 2 ensures that mutual assistance will be afforded in 
respect of criminal and administrative proceedings covered by 
paragraph 1 where the relevant offence or infringement is one 
for which a legal person may be held liable in the requesting 
Member State. The fact that the law of the requested Member 
State does not provide for administrative or criminal liability 
of legal persons for the offences concerned can no longer in 
itself give rise to refUSing a request for assistance. Accordingly, 
the Convention strengthens judiCial cooperation in the field of 
liability of legal persons. 

Article 4 

Formalities and procedures in the execution of requests 
for mutual assistance 

The purpose of this Anicle is to: 

enable a request for mutual assistance to be carried out in 
accordance with formalities and procedures expressly 
indicated by the requesting Member State to the 
maximum extent possible (paragraphs 1 and 3), 

oblige the requested Member State to take as full account 
as possible of any deadline that may be speCified in the 
request (paragraph 2) within the limits indicated in 
paragraph 4. 

Article 3 of the 1959 Convention provides for the execution 
of requests in the manner provided for by the law of the 
requested State. Anicle 4 of this Convention shifts the balance 
of mutual assistance so as to require where possible that 
assistance be provided in a manner requested by the requesting 
Member State. 

It should be noted that declarations made under Article 5 of 
the 1959 Convention are not affected by Anicle 4 of the 
Convention. 
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Paragraph t lays down the general principle that a requested 
Member State which is executing a request must comply with 
the formalities and procedures expressly indicated by the 
requesting Member State. The reason for this provision is to 

faCilitate the use of the information gathered by mutual 
assistance as evidence in the subsequent proceedings in 
the requesting Member State. The words 'formalities and 
procedures' should be interpreted in a broad sense and may 
include, for example, the situation where a request indicates 
that a representative of the judiCial authOrities of the requesting 
Member State or defence representative must be permitted to 
attend the taking of evidence from a witness. On account of 
the burden this might place on the requested Member State, 
the requesting Member State should set out only those 
formalities and procedures which are indispensable for its 
investigations. 

The requested Member State can only refuse to give effect to 
the formalities and procedures in question where they are 
conrrary to its fundamental principles of law or where the 
Convention itself expressly stales that the execution of requcsts 
is governed by the law of the requested Member State. 

Paragraph 2 relates to deadlincs for the execution of requests 
by requesting Member States and it recognises that in cenain 
cases it can be crucial that a mutual assistance request be dealt 
with within a specific time limit. In that conteXt the paragraph 
commits requested Member Stales to taking as full account as 
possible of any deadlines that are set in requests for mutual 
assistance. If the requesting Member State authOrity considers 
it necessary to have the request executed before a certain date, 
it may state this in the request, prOVided it explains the relevant 
reasons. 

It is clearly in the interests of all Member States that the 
possibility of selling deadlines should not be abused and, 
accordingly. where a requesting Member State considers it 
appropriate to adopt that course, it should only speCify a 
deadline which in its view is reasonable or necessary under the 
particular circumstances. 

Paragraph 3 is concerned with the situation where a request 
cannot, or cannot fully, be executed in accordance with the 
formalities sought by a requesting Member State in accordance 
with paragraph 1. In that case the requested Member State is 
obliged to outline the position to the other Member State 
without delay and to indicate the conditions under which the 
request can be executed. Such conditions may, where necess­
ary, include the proviSion of supplementary documentation or 
information. Provision has also been made that the requesting 
and requested authorities may agree on how the request can 
be dealt With, where necessary, subject to the fulfilment of the 
relevant conditions. 

While paragraphs 3 and 4 oblige a requested Member State to 
provide information to the requesting Member State under 
certain Circumstances, no specific procedure has been prOVided 
for that purpose. This leaves the requested Member State 
free to choose the means of communicating the relevant 
information. 

Paragraph 4 refers to the arrangements to be adopted if a 
deadline set by a requesting Member State cannot be complied 
with. Where the requested Member State is aware that a 
particular deadline cannot be met and that, on the basis of the 
grounds prOVided for the deadline under paragraph 2, this will 
lead to substantial difficulties with the proceedings under way 
in the requesting Member State, its authorities must indicate 
as quickly as possible the estimated time that will be reqUired 
to execute the request. The authorities of the requesting 
Member State must respond without delay indicating whether 
the request should continue to be processed. In addition the 
text permits the authorities of both Member States to agree as 
to how the maller should be taken forward. In this connection 
JOint Action 9&/427IJHA of 29 June 1998 on good practice in 
mutual legal assistance in criminal matters (1) should be borne 
in mind . 

Article 5 

Sending and service of procedural documents 

The objective of this Article is to ensure that procedural 
documents can be sent and served as speedily as possible by a 
Member State where the recipient is present in the territory of 
another Member State. In the framing of the Article, to a large 
degree, account was taken of the arrangements set out in 
Anicle 52 of the Schengen Implementation Convention which 
is repealed by Anicle 2(2) of this Convention. 

Paragraph t establishes the general rule that procedural 
documents relating to criminal proceedings which are reqUired 
to be sent by a Member State to a person in the territory of 
another Member State should be sent directly to that person 
by post. 

It should be noted that, as in Anicle 52 of the Schengen 
Implementation Convention, the term 'procedural documents" 
has not been defined. As was the case regarding said Article 52, 
Article 5 of this Convention should be interpreted in a broad 
sense and be taken to include, for example, summonses and 
court decisions. 

The words 'who are in the territory', also found in Anicle 52 
of the Schengen Implementation Convention, should be 
interpreted in a broad sense and do not necessarily mean that 
the person is resident in the requested State. 

('I 0) L 191. 7.7.1998. p. 1. 
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Communication by post is ,he rule henceforth. Excep'ions '0 
the use of postal mC4ns for communica,ing documents are 
ou,lined in paragraph 2 and, where they apply, documents 
may be sent via the competent authorities of another Member 
State for transmission to the intended recipient. These excep­
tions are concerned with cases where communication by post 
is not possible or appropriate. It is essential thai the Member 
State sending the documents should make reasonable efforts 
to ascertain the address of the person in question before 
making a request to another Member State, Furthermore, any 
such request should be accompanied by as much relevant 
information as possible to assist the requested Member State 
in finding the person concerned. 

Paragraph 3 requires that, where a Member State sending a 
document has grounds for believing that the addressee will 
not understand the language in which the document has been 
drafted, it must make arrangements to have the document, or 
at least its most important provisions, translated into a 
language of the Member State where the person is staying. 
This is primarily designed to protect the interests of the 
addressee but it is also likely to enhance the effec'iveness of , he 
document. Similarly, the paragraph caters for circumstances 
where the issuing Member State knows that the addressee only 
understands some other language. In that event. it must 
,ranslate the document. or at least ,he most important parts of 
it. into the language in question. 

In accordance with paragraph 4, a document must be 
accompanied by a report containing details of how he or she 
can obtain information from ,he issuing authOrity or other 
bodies in that Member State concerning his or her rights and 
obligations. The primary objective here is to safeguard the 
position of the reCipient and, where language difficulties may 
arise. translations must be prOvided in respect of the report on 
the same basis as in paragraph 3. It should be borne in mind 
that no provision will oblige a person to attend in another 
Member State. 

While no specific requirements have been laid down for 
repons prOVided under paragraph 4. it is important that. 
where appropriate, they should address the consequences of a 
failure to comply with the relevant procedural document 
under the law of ,he Member Sta,e from which the document 
was issued. In the event that the addressee has been sum­
monsed to appear as a defendant. the report should indicate 
the circumstances in which the person concerned may be 
assisted by a lawyer. Furthermore. a person summonsed as a 
wi, ness or an expert should. where appropria,e. be informed 
whether he or she can obtain an advance to cover travel 
expenses and subsistence COStS and also be informed of the 
rates involved. 

Paragraph 5 confirms the application of certain proviSions of 
,he 19 59 Convention and the Benelux Trea'y in relation to 
recipients of documents under Article 5. The relevant pro­
visions of the 1959 Convention and the Benelux Treaty are 
concerned With the position of a witness or expert who fails 
to answer a summons, expenses arising for a witness or expert 
and immunity from prosecution/detention where a witness 
appears in response to a summons issued by a foreign Sta,e. 

Arti<:le 6 

Transmission of requeslS for mutual assistance 

The 1959 European Convention on Mutual Assistance in 
Criminal Maners provides that in most cases requests for 
mutual assistance should be forwarded between Ministries of 
Justice. Article 53 of the Schengen Implementation Conven­
tion, repealed by Article 2(2) of this Convention. gave the 
judicial authori'ies the ability to communicate directly with 
each other. Article 6 of this Convent ion replaces these 
provisions by making direct contacts berween the judiCial 
authorities the general rule tempering it . however. with some 
exceptions. 

Paragraph I requires. unless otherwise permitted by this 
Article, ,hat mutual assistance requests between Member 
States, and also communications rela'ing '0 spontaneous 
exchanges of information under Miele 7. be made directly 
between the appropriate judicial authorities and returned 
through the same channels. In addition. the said paragraph 
enables requests for the institution of proceedings in another 
Member State, in accordance With Article 21 of the 1959 
Convention and Artiele 42 of the Benelux Treaty. '0 be 
handled directly between the competent judiCial authOrities. 

An important and innovative feature of the paragraph is that 
it provides for requests to be made and dealt With, not only in 
writing but also by any means capable of prodUCing a written 
record under conditions allOWing the receiving Member State 
to establish authentiCity. This allows requests to be made. inter 
"lia. by fax and e-mail and in that sense it goes further than 
the 1996 Convention relating to Extradition between ,he 
Member Sta,es of 'he European Union which permitted the 
transmission of ex'radition requests by fax. A, ,he same time. 
however. the requested Member State has to be able to be 
satisfied that a request is authentic. The Member S'ales should 
consult regarding the precise arrangements to be made for 
establishing aUlhenticity where requests are made by fax, 
e-mail or other means of telecommunication. 
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While paragraph 1 has paved 'he way for an effec,ive and up­
to-da,e communica,ion of requests, i, does nOl prevent 
Member S,a,es from going even further and agreeing to accep' 
oral requests. perhaps in certain 'ypes of case. In particular, 
oral requests might be accepted where the circumstances are 
espeCially urgent and could be made on the basis that they 
would be confirmed in Writing as quickJy as pOSSible. 

Paragraph 2 permits the sending and return in specific cases of 
requests between central authorities or between a judiCial 
authOrity in one Member Sta,e and a central authority in 
another Member State. That course was adopted in recognition 
of the fact that circumstances may arise where it would be 
appropriate that a particular request should be dealt With by a 
central authOrity in a Member State. for example in complex 
cases or cases where the request is addressed to more than one 
competent authority in the requested Member State. 

Pursuant to paragraph 3. it has been left open to the United 
Kingdom and Ireland, respectively, '0 declare ,ha, requests. 
other mu,ual assistance communica,ions or Article 7 infor­
ma,ion be sent via its central authoriry. The grounds on which 
such a right of declara'ion was accepted were tha, the judicial 
au,hori'ies in ,he United Kingdom and in Ireland do no" or do 
no' in general, have the au,hority '0 execu,e requests received 
from judicial au,horities or requests from a central au,hority. 
In the evem of any such declara'ion being made, each of the 
Member States is entitled to apply the prinCiple of reCiprocity 
in so far as it is concerned. The second and third sentences of 
the first subparagraph of Article 6(3) allow for further 
limitation of the declaration referred to above. In consequence, 
either Member State can. at any time. by a further declaration 
limit the scope of the original declaration. for the purpose of 
giving greater effect to the concept of direct transmission . It 
must do so when the mUlUallegal assistance provisions of the 
Schengen Implementat ion Convention come into efrect for it. 

Paragraph 4 allows requests to be made via Interpol where an 
urgent reply is needed. In addition the reference in the 
paragraph to any body competent under prOVisions introduced 
pursuant to the Treaty on European Union was primarily 
deSigned to enable requests to be channelled through a body 
such as Europol or a body yet to be created, such as Eurojust . 
if it were authorised to fulfil that function in the future. 

Article 12 (controlled deliveries), Articl e 13 vOint investigation 
teams) and Article 14 (covert invest igations) are concerned 
with malters in which in some Member States law enforcement 
authOrit ies may play a leading role. but which in other 
Member States may be under direct judicial control. In the 
circumstances of the said Articles. paragraph 5 allows requests 
made with reference to those provisions '0 be made and 

answered directly, in appropriate cases. by a competent judicial 
or central authority in one Member State and a competent 
police or customs authority in another Member State. Para­
graph 4 has also been made applicable to requests dealt with 
in that manner. 

Similarly, paragraph 6 enables requests in relation to adminis­
trative proceedings under Article 3(1) to be made and answered 
directly where the competent authorities involved are a judicial 
or central authOrity in one Member S,ate and an administrative 
authority in the other Member State. 

Under paragraph 7 Member States may. however. declare that 
they will not apply paragraphs 5 and/or 6. or declare that they 
will only apply either or both of those provisions under 
speCified conditions. The need to provide for such declarations 
arose from the fact that not all Member States were satisfied 
that they would be in a position to adopt the arrangements set 
out in paragraphs 5 and 6, at least during the initial stages 
of the operation of the Convention. To cater for future 
developments, a declaration made under paragraph 7 may be 
Withdrawn or amended at any time. 

The negotiators felt that the requests mentioned in para­
graph 8(a} and notices of information mentioned in the first 
line of paragraph 8(b) were not supposed to be sent by the 
local judiCial authorities in particular because in most Member 
States the Ministries of Just ice have jurisdiction over the 
temporary transfer of detainees and over the transmission of 
notices of information from judicial records. which are 
centralised before being sent. For these reasons. such com­
munication was reserved for the central authorities. 

An exception has. however, been made for requests for details 
of convictions and subsequent measures which arc sough' 
with reference to Article 4 of the Additional Protocol of 
17 March 1978 to the 1959 Convention. Article 4 of the 
Protocol inserted a new paragraph in Anicle 22 of the 1959 
Convention which is concerned with the obligation of a 
Contracting Pany to inform any other Party of criminal 
convictions and subsequent measures in respect of nationals 
of the laner, entered in the judicial records. 

Anicle 7 

Spontaneous exchange of information 

This Article recognises the very useful purpose that can be 
served where a Member State shares information i, has 
obtained in the criminal field With another Member S,ate. The 
intention is to provide a general framework within which such 
information can be exchanged. Spontaneous exchanges of 
information by law enforcement agenCies were already pro­
vided for in Article 46 of 'he Schongen Implementa'ion 
Convention. 
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Paragraph I permits the competent authorities of Member 
States. Without the need for a mutual assistance request. 
to exchange information relating to criminal offences or 
administrative infringements covered by Aniele 3. It should be 
noted that th is is a facilitative provision which does not place 
obligations on Member States and that it expressly provides 
that the relevant exchanges are to be carried out within the 
limits of the national law of Member States. 

In accordance with paragraph 2. conditions may be anached 
to the use of information prOVided under this Anicle, and 
paragraph 3 provides that. if that is the case. the receiving 
authority is bound by those conditions. In that case the data 
protection measures under Anide 23(1) and (2) of the 
Convention do not apply in so far as they cover the same 
subject matter. 

i 

TITLE II 

REQUESTS FOR CERTAIN SPECIFIC FORMS 
OF MUTUAL ASSISTANCE 

Article 8 

Restitution 

This Anicle introduces new arrangements whereby mutual 
assiSlance requests may be made to place arricles obtained by 
criminal means. stolen goods for example. at the disposal of a 
requesting Member State with a view to restoring them to their 
rightful owners. Paragraph I permits. but does not oblige, a 
requested Member State to give effect to such a request. The 
requested Member State could. for example. refuse such a 
request where propeny has been seized for evidential purposes 
in that Member State. This paragraph is not intended to bring 
about any change of provisions of national law on confiscation. 
It should funhermore be noted that the paragraph has been 
framed on the basis that it should apply only in cases in which 
there is no doubt as to who is the rightful owner of the 
property. It also operates 'without prejudice to the rights of 
bona fide third panics'. This ensures that legitimate claims 
involving the property will be fully preserved. 

Provision was made in Anide 6(2) of the 1959 Convention 
and in Anide 29(2) of the Benelux Treaty for waiving the 
return of property handed over in the execution of letters 
rogatoty. Anicle 8(2) allows a Member State to exercise such a 
waiver for the purpose of restoring property to its rightful 
owner. As in the case of paragraph I. it is envisaged that the 
ownership of the property should be dear. Paragraph 2 also 
applies Without prejudice to the rights of bona fide third 
panies. 

Paragraph J supplements paragraph 2 by providing that. where 
the requested Member State. under the specified conditions. has 
waived the return of anides before they are surrendered under 
that paragraph. it is prohibited from exercising any security 
right or other right of recourse under tax or customs legislation 
it might enjoy in respect of a surrendered anicle. However. the 
text also provides that the exercise of a waiver under para­
graph 2 shall not prevent the requested Member State from 
collecting any customs taxes or duties it may be owed by the 
rightful owner of the properry. 

Anide 9 

Temporary transfer of persons held in custody 
for purposes of investigation 

Article J J of the J 959 Convention enables a person in custody 
in a requested State whose personal appearance as a witness 
or for the purposes of confrontation is sought by a requesting 
State to be transferred to the requesting State. Anicle 9 of the 
Convention supplements said Anicle J J by authorising a 
Member State to make arrangements for the temporary transfer 
of a person in its custody to another Member State in 
connection with an investigation being carried out by the 
custodial Member State. Paragraph J makes the transfer of 
persons in custody under this Anicle subject to the agreement 
of the competent authorities of both the requesting and the 
requested Member States. In accordance with paragraph 2. 
such agreement must cover the arrangements to be made for 
the transfer and specify a date for the return of the person 
concerned. 

Paragraph 3 takes account of the fact that a Member State may 
require the consent of the person to be transferred and, where 
such consent is necessary. it must be prOVided to the requested 
Member State promptly. The paragraph is linked to para­
graph 6. 

Paragraph 4 seeks to ensure that any period spent in custody 
in the requested Member State in the course of a transfer will 
be deducted from the period of detention to be served by the 
transferred person in the requesting Member State. 

Paragraph 5 makes the application of the Anicle subject to 
cenain provisions of the 1959 Co nvention . The relevant parts 
of that insttument are concerned with transit arrangements 
for transfers of persons in custody. ensuring that transferred 
persons remain in custody and have immunity from pros­
ecution for earlier offences. and expenses. No reference is 
made to the Benelux Treaty because of the general rule that 
the provisions of the said Treaty fully apply unless this 
Convention stateS the contrary. 

Paragraph 6 allows a Member State to declare that. in so far as 
the application of this Article is concerned. it will still require 
the consent of the person concerned or will require such 
consent under cenain preCise conditions. 
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Anicle 10 

Hearing by videoconference 

The development of new technology has made it possible for 
a person in one country to communicate with a person in 
another country via a direct video link. Anide lOis designed 
to serve as a basis for and facilitate the use of this procedure 
to overcome difficulties that can arise in Criminal cases when 
a person is in one Member State and attendance at a hearing 
in a second Member State is not desirable or pOSSible. In 
particular, it lays down rules relating to requests for. and the 
conduct of. videoconference hearings. The Article applies 
generally to hearings of expens and witnesses. but may. under 
the particular conditions comained in paragraph 9. also be 
applied to hearings of accused persons. 

Paragraph 1 establishes the principle [hat a request for a 
videoconference hearing may be submitted by a Member State 
in respect of a person who is in another Member Slate. The 
circumstances in which such a request may be made are that 
the judiCial authorities of the requesting Member Slate require 
the person in question to be heard as a witness or expen and 
that it is not desirable or not possible for him or her to [ravel 
to that State for a hearing. 'Not desirable' could for example 
apply in cases where the witness is very young. very old. or in 
bad health; 'not possible' could for instance cover cases where 
the witness would be exposed to serious danger by appearing 
in the requesting Member State. 

Paragraph 2 obliges a requested Member Slate to agree to a 
videoconference request prOVided [hal the hearing would not. 
in the circumstances of the particular case, be contrary to the 
fundamemal principles of its law and that it has the [echnical 
capaCity to carty out the hearing. In that comex[ the reference 
to 'fundamemal prinCiples of law' implies [hat a request may 
not be refused for the sole reason that hearing of witnesses 
and experts by videoconference is not prOvided under the law 
of the requested Member State. or that one or more detailed 
conditions for a hearing by videoconference would not be met 
under national law. Where the relevam technical means are 
lacking. the requesting Member Stale may, with [he agreement 
of the requested Member State, provide suitable equipment to 
permit the hearing to take place. 

Paragraph 3 concerns the information that must accompany 
requests made under Article 10 and requires. inter alia. that a 
request must explain why it is undesirable or impossible for 
[he person who is the subject of the request to attend a hearing 

in the requesting Member State. Although [he requesting 
Member State must prOvide the reasons for its request, i[ is 
entirely up to it to assess the relevant circumstances. 

Paragraph 4 prOvides that the person in question is summoned 
to appear by the judiCial authorities of the requested Member 
State. Its purpose is to ensure that appropriate steps can be 
taken to secure his or her attendance for the hearing. This is a 
derogation from Articles 4 and 5. Unlike paragraph 9 concern­
ing accused persons. the consem of a witness or expert to be 
heard by way of videoconference is not required. 

The rules to be observed where a hearing takes place by way 
of videoconference are set out in paragraph 5. In particular, 
provision has been made in point (a) for the anendance. and if 
necessary the intervention. of a judicial authOrity from the 
requested Member State to ensure, inter alia. that the fundamen­
tal principles of law of that Member State are not comravened 
during a hearing. The requesting Member Slate may. for 
example. on the basis of this point in conjunction with 
Article 4 and Anicle 10(5)(c) of the Convention, request [hat 
counsel for the person to be heard be present at the hearing. 

Under poim (h). steps to ensure the protection of the person 
to be heard are. where necessary. to be agreed between 
the relevant competent authorities. These may include the 
application of any legislatiOn which the requesting Member 
Stale may have on the protection of persons to be heard. 

Point (c) states that hearings are to be conducted directly by. 
or under the direction of. the judicial authorities of the 
requesting Member State in accordance with its own laws. 
Without prejudice to poim (e). the person to be heard by way 
of a videoconference must not have fewer rights than they 
would if they were parricipating in a hearing in the requesting 
Member State. 

In addition. point (d) requires the requested Member State to 
make an interpreter available for the person to be heard if this 
is necessary and is sought by the requesting Member State or 
the person in question. 

A safeguard is prOVided for that person in point (e) under 
which he Or she is emitled to claim any right not [0 testify 
which he or she would enjoy under the law of either the 
requested or the requesting Member Stale. Where such a right 
is claimed. it will fall [0 be determined by the judicial authOrity 
conducting the hearing subject. of course. to the duty of [he 
judicial authOrity from the requested Member State to take the 
necessary measures for the conduct of the hearing according 
to the fundamemal principles of its law. The relevant judicial 
authOrities should consult together in relation to any claim to 
refuse to testify at a hearing. 
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Paragraph 6 provides for minutes of a videoconference hearing 
to be drawn up by the judicial authority of the requested 
Member State and transmitted to the requesting Member State. 
The said paragraph sets out the items to be included in the 
·minutes'. They are not concerned with the substance of the 
hearing. It should also be noted. however. that. arising from 
the need to ensure the protection of relevant persons. including 
panicipants in the requested Member State other than the 
person heard. the Member States concerned may. subject to 
their domestic law. agree on specific arrangements to be made 
in respect of the minutes. As a result of such an agreement it 
could be the case. for example. that the names of cenain 
persons who were present in the requested Member State at 
the hearing would not be recorded in the minutes but their 
functions should if appropriate. be indicated. 

In view of the substantial costs that could be involved. 
paragraph 7 establishes the rule that cenain expenses arising 
from a videoconference hearing will be refunded to the 
requested Member State by the requesting Membe~ State. It is. 
however. left open to the requested Member State to waive 
such refunds in whole or in pan. 

Paragraph 8 provides that if. in the course of a hearing by 
videoconference, a person refuses to testify or provides false 
testimony. the Member State in which the person being heard 
is located must be in a position to deal with that person in the 
same way as ifhe or she were appearing at a hearing conducted 
under its own national procedures. This follows from the fact 
that the obligation to testify at a videoconference hearing 
arises. pursuant to this paragraph. under the law of the 
requested Member State. The paragraph is in panicular intend­
ed to guarantee that the witness, in case of non-compliance 
with an obligation to testify, is subject to consequences of his 
or her behaviour similar to those applicable in a domestic case 
where videoconferencing is not used. 

Where the difficulties mentioned in paragraph 8 occur. the 
requesting and the requested Member States may communicate 
with each other in relation to the application of the paragraph. 
This will normally imply that the authoriry of the requesting 
Member State conducting the hearing as soon as possible 
provides the authority of the requested Member States with the 
information necessary to enable the latter to take appropriate 
measures against the witness or expert. 

Paragraph 9 permits Member States to extend the application 
of Anicle 10 to videoconference hearings involving accused 
persons. Each Member State enjoys full discretion as to 
whether or not it will agree to execute requests for such 
hearings. A Member State may make a general declaration to 
the effect that it will not do so and such a declaration may be 
Withdrawn a[ a later stage. 

The Member States concerned must specifically agree on a 
decision to hold a videoconference hearing in respect of an 
accused person and any arrangements to be adopted in that 
regard. These arrangements are to operate subject to the 
national laws of the Member States and in conformity With the 
European Convention for the Protection of Human Rights 
and Fundamental Freedoms and other relevant international 
instruments. 

To safeguard the position of the accused person. he or she 
must consent in each case before the hearing takes place. Since 
the position of an accused person differs substantially from 
that of a witness or ex pen, provision has also been made for 
the adoption by the Council of any rules that may be necessary 
for the purpose of ensuring that the rights of accused persons 
are adequately protected. The adoption of such rules is not, 
however, a pre-condition for the operation of paragraph 9. 

Anicle 1 I 

Hearing of witnesses and experts by telephone conference 

Telephone-conference hearings represent a funher area in 
which means of telecommunications can be employed in the 
mutual assistance field. Such hearings can be panicularly 
useful in situations where, for example, a statement on a 
routine matter is required from a witness. In addition they can 
be arranged and conducted quite easily and economically. 

This Anicle sets out the arrangements to apply between the 
Member States in respect of requests relating 10 hearings by 
telephone conference. It should be noted, however, that 
nothing in Anicle 11 is intended to undermine the practice 
that exists in some Member States whereby a person is heard 
as a 'vitness by telephone from abroad, perhaps on consular 
premises, without the assistance of the Member State where he 
or she is situated. 

The overall approach of this Anlcle is 10 establish a general 
framework for telephone hearing requests which is somewhat 
different from that adopted for videoconferencing in 
Anicle 10. In that context It may be noted, in panicular. that, 
according to Anicle II (2), a hearing may be conducted only if 
the witness or expen agrees thereto. For that reason there was 
no need to establish that it is not desirable or possible for the 
person to be heard to appear for a hearing in person. 

Paragraph I enables requests for assistance in arranging a 
telephone conference hearing to be made where a person who 
is to be heard as a witness or expen in one Member State is 
present in another Member State. A request will come within 
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the terms of the Anicle where the hearing in question is 
conducted by the judicial authorities of the requesting Member 
State and the law of that State provides for the making of such 
requests. 

Paragraph 2 imposes the pre-condition that the person 10 be 
heard must consent where a request is made in relation to a 
hearing by telephone conference. 

Paragraph 3 obliges the requested Member State to comply 
with a request provided it is not contrary to the fundamental 
prindples of its law (see fun her explanations regarding 
'fundamental prinCiples of law' under Anicle I 0). In accordance 
With paragraph 5, however, that Member State may, in so far 
as the practical arrangements relating to the hearing are 
concerned, require that the provisions in Anicle 10(5) and (8) 
will operate in respect of the hearing to the extent that they 
are applicable. Anicle 10(7) will apply automatically unless 
the Member States agree otherwise. 

Article 12 

ControUed deliveries 

The purpose of this Anicle is to provide a framework for 
cooperation between Member States in relation to controlled 
deliveries. This is a technique which has proved 10 be very 
effective in combating drug trafficking and other forms of 
serious crime. The Anicle is broader in scope than Anicle 73 
of the Schengen Implementation Convention which also dealt 
with controlled deliveries, as it is not limited to controlled 
deliveries offences related to drug trafficking. Europol has 
drawn up a 'European manual on controlled deliveries' contain­
ing information on the operation of such deliveries. 

The expression 'controlled delivery' has not been speCifically 
defined in the Convention and it should be interpreted in 
accordance with national law and practice. The provision 
applies if. for example, the illicit consignment, with the consent 
of the Member States concerned, has been intercepted and 
allowed to continue with the initial contents intact or removed 
or replaced in whole or in pan. 

The effect of paragraph I is that each Member State is obliged 
to adopt means to ensure that, where it is requested to do so 
by another Member State, it can permit a controlled delivery 
to take place on its territory in the framework of a criminal 
investigation into an extraditable offence. The concept of what 
constitutes an extraditable offence at the level of the Union 
was addressed in the 1996 Convention on Extradition between 

the Member States of the European Union. Under Anicle 2 of 
the said Convention. an extraditable offence is one which is 
punishable under the law of the requesting Member State by 
deprivation of Iibeny or a detention order for a maximum 
period of at least 12 months and underthe law of the requested 
Member State by deprivation of Iibeny or a detention order 
for a maximum period of at least six months. 

Paragraph 2 prOVides that it is the requested Member State 
which decides whether or not a controlled delivery should take 
place on its territory. These decisions are to be made on a case­
by-case basis and they must be taken within the framework of 
the relevant rules of the requested Member State. 

While the practical arrangements to be un dena ken for con­
trolled deliveries will require close consultation and cooper­
ation between the relevant agencies and authorities of the 
Member States concerned, paragraph 3 makes it clear, as an 
exception to Anicle 4(1), that such deliveries must be under­
taken in conformity with the procedures of the requested 
Member State. Funhermore, the competent authorities of that 
Member State are to cany out any action and to direct any 
operations that may be required. 

Anicle 13 

Joint investigation teams 

Experience has shown that where a State is investigating 
offences with a cross-border dimension, panicularly in relation 
to organised crime, the investigation can benefit from the 
participation of law enforcement and other relevant personnel 
from another State in which there are links to the offences in 
question. The importance of operational cooperation among 
law enforcement agencies was speCifically recognised by 
Anicle 30 of the Treary on European Union. 

One of the obstacles which has arisen in so far as joint teams 
are concerned has been the lack of a specific framework within 
which such teams should be established and operate. To meet 
that concern it was decided that the relevant matters should 
be dealt with in the Convention. In that regard Anicle 13 lays 
down the conditions under which joint teams are to be set up 
and how they will cany out their tasks. 

Paragraph I contains the basic rules for the establishment of a 
joint investigation team. In order to set up a team, there must 
first be agreement between the competent authOrities of the 
Member States concerned. No limitation has been placed on 
the number of Member States which may be involved. 

Under the agreement the investigation team will be aSSigned a 
panicular purpose, which will be to cany out criminal 
investigations in one or more of the panicipating Member 
States. 
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In addition, it will operate for a specified period which can be 
extended by mutual consent. The persons who will make up 
the team will also be specified in the agreement. While most 
of these persons are likely to be law enforcement omcers, they 
will in many cases include prosecutors and judges, as well as 
other persons. Where agreement is achieved on the setting up 
of a team, the team will normally be established in the Member 
State in which the main pan of the investigations is expected 
to be undenaken. The Member States will also have to 
take into account the question of costs, including the daily 
allowances for the members of the team. 

Paragraph 3 states that an investigation team will operate on 
the basis that its leader will be a representative of the 
competent authOrity panicipating in criminal investigations 
for the Member State in which the team operates. This means, 
in panicular, that the leadership of the team will change, for 
the specific purposes concerned, if investigations are carried 
out by the team in more than one Member State. The leader of 
the team must act within the requirements of his or her 
national law. In addition, the team is obliged to respect fully 
the law of the Member State where it operates. The leader will, 
from time to time, direct the other members of the team who 
will carry out his or her instructions with reference to the 
conditions under which the team was set up. 

Members of a joint team who are not operating in their Own 
Member State (seconded members) are permined, under 
paragraph 5, to be present when investigative measures are 
taken in the Member State of operation. However, the team 
leader may, for panicular reasons, in accordance with the law 
of the State where the team is operating, decide otherwise. In 
this conteXt the expression 'panicular reasons' has not been 
defmed but it can be taken to include, for example, situations 
where evidence is being taken in cases involving sexual crimes, 
especially where the victims have been children. Any decision 
to exclude a seconded member from being present may not be 
based on the sole fact that the member is a foreigner. In cenain 
cases operational reasons may form the basis for such 
decisions. 

Paragraph 6 permits seconded members to carry out investiga­
tive measures in the Member State of operation. in accordance 
with the national law of that Member State. This will be done 
on the instructions of the team leader and with the approval 
of the competent authorities of the Member State of operation 
and the seconding Member State. Such approval may be 
included in the agreement establishing the team or it may be 
granted at a later stage. It may also apply in general terms or it 
may be restricted to specific cases or circumstances. 

One of the most innovative aspects of Anicle I 3 is prOVided 
for in paragraph 7. The effect of this provision is that it enables 
a seconded member to request his or her own national 

authorities to take measures which are required by the team. 
In that case it will not be necessary for the Member State of 
operation to submit a request for assistance and the relevant 
measures will be considered in the Member State in question 
in accordance With the conditions that would apply if they had 
been sought in a national investigation. 

Paragraph 8 covers the situation where assistance is required 
from a Member State which was not involved in establishing 
the team or a third State. In these circumstances the assistance 
will be sought by the Member State of operation, according to 
the rules normally applicable. 

Paragraph 9 facilitates the work of the joint investigation 
teams by opening the way for a seconded member to share 
with the jOint investigation team information which is available 
in his or her Member State and is relevant to the investigations 
being conducted by the team. However, this will only be 
possible where it can be undenaken within the scope of the 
seconded member's national law and the limits of his or her 
competence. 

Paragraph lOis concerned with the conditions for the use of 
information lawfully obtai.ned by a member or a seconded 
member of a joint team where the information in question 
would not othel"\vise be available to the competent authorities 
of the Member States concemed. 

In the course of the draft ing of the paragraph the point was 
made by the Irish delegation that, where the information in 
question relates to a voluntary statement prOVided by a witness 
solely for the purposes for which the team was set up. the 
consent of the witness should be required for its use for other 
purposes unless the requirements of subparagraph (c) involving 
an immediate and serious threat to public security are satisfied. 
While the text does not provide direct guidance on this point, 
it would be in keeping With the spirit of the Anicle that such 
matters should be the subject of consultation between the 
Member States establishing the team and that, as appropriate, 
the consent of the witness should be sought. 

Paragraph 11 provides that Anicle 13 shall be without 
prejudice to any other eXisting provisions or arrangements on 
the setting up or operation of jOint investigation teams. 

Paragraph 12 paves the way for the Member States which have 
established a joint investigation team to agree that persons 
who are not representatives of their competent authOrities can 
take pan in the activities of the team. What the drafters of the 
Convention had in mind was that additional assistance and 
experrise could be prOvided to a joint investigation team 
by appropriate persons from other States or intemational 
organisations. In that context it should be noted that speCific 
reference is made to officials of bodies set up pursuant to the 
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Treaty on European Union. ThIS could include a body such as 
Europol or a body yet to be set up. such as Eurojust. in so far 
as its staff would in the future be authorised to take part in 
such teams. 

The panicipation of Commission staff (OLAF) may also be 
considered, as 'persons other than representatives of the 
competent authorities of the Member States setting up the 
team", 

Persons who are authorised to panicipate in an investigation 
team under paragraph 12 will act primarily in a supponive or 
advisory role and are not permitted to exercise the functions 
conferred on members or seconded members of a team or to 
use the information referred to in paragraph 10 unless this is 
permitted under the relevant agreement between the Member 
States concemed. 

Anicle 14 

Covert investigations 

While a coven investigation into a criminal offence may take 
different forms, this Anicle is only concerned with criminal 
investigations by officers acting under coven or false identit),. 
Such officers are generally referred to as undercover agents. 
They should be specially trained and can be used in panicular 
to penetrate a criminal network in order to obtain information 
or to help with the identification and arrest of the members of 
t he network. 

Under this Anicle. assiSlance may be requested to enable an 
undercover agent to operate in the requested Member State or. 
altematively, for the requested Member State to be able to send 
an agent to the requesting Member State. In addition. the 
requested Member State could be asked to prOvide an under­
cover agent to carry out a coven investigation on its own 
territory. 

Paragraph 1 is expressed in flexible terms and makes it clear 
that both the requesting and the requested Member State muSl 
agree in order for an undercover agent to be deployed in a 
panicular case. Given this fleXibility. it was not considered 
necessary to limit the investigations in respect of which 
assistance can be sought to those linked to extraditable 
offences. as was done in Anicle 12. 

In accordance With paragraph 2. the decision in respect of a 
request relating to a coven investigation is to be taken by the 
competent authorities of the requested Member State. Where 
a request is agreed to. the paragraph also requires the Member 
States concemed to agree on a number of matters. including 
the duration of the investigation and its detailed conditions. 
having due regard to their national law and procedures. 

Paragraph 3 has been formulated in broad terms to allow 
Member States the flexibility they are likely to need in 
connection with coven operations. It prOvides that coven 
investigations are to be carried out in conformity with the law 
and procedures of the Member State where the investigation 
takes place, as an exception to Anicle 4(1). The preparation 
and supervision of the investigation, including security for the 
relevant officers, are to be the subject of cooperation between 
the relevant Member States. 

Member States may decide not to apply Anicle 14 by entering 
a reservation to that effect in accordance with paragraph 4. 
Such a reservation may subsequently be withdrawn. 

Anicle 15 

CFiminalliabiliry regarding officials 

This Anicle makes provision for criminal liability in respect of 
offences committed by or against officials from a foreign 
Member State where they are operating in another Member 
State under Anlcles 12. 13 or 14. The position is that, for that 
purpose, the officials concerned will be placed in the same 
position as the officials of the Member Slate where the offences 
are committed. The Anicle is modelled on Anicle 42 of the 
Schengen Implementation Convention. 

Article 16 

Civilliabiliry regarding officials 

The purpose of this Anicle is to provide arrangements for the 
satisfaction of civil claims that may arise from operations 
carried OUI by the officials of a Member State on the territory 
of another Member State in accordance with Anicles 12, 
13 or 14. " is modelled on Anicle 43 of the Schengen 
Implementation Convention. 

The basic rule that applies is that a Member State is liable for 
any damage that is caused by its officials during the operations 
concemed. However, thE Member State where the damage was 
caused is required, in the forst instance. to make good such 
damage on the same basis as if the damage had been caused 
by its own officials. In such an event. the other Member State 
must reimburse in full any compensation that has been paid 
out to victims of the damage or persons claiming on their 
behalf. Subject to such reimbursement and to any claims that 
it may make from third pan'ies, for example the officials who 
carried out the operations, no fun her claims for reimburse­
ment are permined by the Member State where the damage 
occurred. 
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TITLE III 

II'ITERCEPTION OF TELECOMMUNICA 110NS 

GENERAllNTRODUCTlON AND TECHNICAL DATA 

This is the first time that a multilateral convention on mutual 
assistance in criminal mailers has dealt with the question of 
the international interception of telecommunications, at least 
in a specific way, It attempts this by focusing on the traditional 
aspects of telecommunications inlerception, but also by taking 
into account recent developments, while keeping its provisions 
su(ficiently general in order to guaranlee as far as possible 
their adaptability 10 future developments. 

Anicle 1 (I) of the European Convention on Mutual Assistance 
in Climinal Matters has of course made it possible for Ihe 
Member States to develop practices in this area, panicularly on 
the basis of Council of Europe Recommendation No R(85)10. 
However, Ihe Council believed il was time to adopt specific 
provisions, panicularly because it seems thai not all Member 
States recognise Anicle 1 (1) of the European Convention on 
Mutual Assistance in Criminal Matters as the relevant basis for 
responding favourably to a request for an interception of 
telecommunications. 

In the last decade telecommunications lechnology has under­
gone considerable development, panicularly in the field of 
mobile Ielecommunicalions. These are very Widely used by 
offenders in the conteXI of their climinal activities. 

The absence of specific international agreements has made 
cooperation contingent on the goodwiU of Ihe individual 
Member States, whose practices are scarcely homogenous, 
which makes the work of practitioners more difficult. 

Drawing up Anicles 17 to 21 involved a substantial amount 
of work: this can be explained by two factors in particular: 

on the one hand , the subject of telecommunications 
interception neceSSitated finding a panicularly delicate 
balance between the effiCiency of investigations and 
respect for individual freedoms, 

on the other hand. modem technologies create new 
situations which needed to be regulated . 

During negotialions, the follOWing situations were taken into 
account more speCifically: 

it could happen, on the one hand. that a State is not 
technically capable of directly intercepting telecommuni­
cations mode from or received on its own territory (see 
point (a) below), 

or, on the other, that a State, for its oWn purposes (or the 
purposes of another) can technically from now on 
intercept telecommunications made from or received on 
the territory of another State, Without having to request 
assistance from the laner (see point (b) below). 

(a) Wherever the subject of the inlerception may be located, 
Ihe interception of Ielecommunications made via a 
satellite system (and one day, undoubtedly, via other 
technologies) requires only one Single operation by the 
technical installation known as the 'gateway'. The gateway 
makes it possible to establish the oatellite link, thus 
enabling Ihe usc of telecommunications equipment in 
very large geographical areas. All of this potentially 
means that a State whose temtory falls within the 
salellite's coverage area, but which does not have a 
gateway, would not be technically capable of directly 
intercepting telecommunications made from or received 
on its territory via a satellite telephone. 

None the less, it is slill possible to intercept in the 
follOwing two ways: 

for each interception il intends to carry out, the 
State in question may request assistance from the 
State on whose territory Ihe gateway is located, 

the operator install s remote access to the gateway, a 
sort of 'remote control'. This equipment enables a 
country to give an interception order from a distance 
via a gateway situated outside its territory. It may be 
given to the company or companies (the 'service 
providers' in the Convention) which provide the 
satellite telecommunications service on each 
national territory, on condition that they carry out 
the orders for interceptions which are lawfully 
requested by the competent authorities. 

It is technically possible to limit use of this remote control 
equipment to those telecommunications made from or 
received on the territory of the Member State making use 
of them (therefore, With the remote control equipment to 
which the competent autholilies of a Member State have 
access, it will only be possible 10 intercept telecommuni­
cations made from or received on the territory of that 
Member State). 

The installation of such a system, and the definition of its 
operating arrangements, cannot be envisaged without 
international regulation. This is the subject of Anicle 19. 
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(b) There are tWO explanations for the new situation: 

firstly, and as stated above, by issuing just one 
interception order via a gateway, satellile telecom­
munications technology makes it possible 10 inter­
cept a subject (I), irrespective of the satellite' s 
coverage area, i.e. in principle a large number of 
States, 

secondly, traditional mobile telephone networks 
(such as GSM networks) make interception abroad 
possible, for example in border areas, as their 
coverage areas do not match the contour of borders 
exactly. The same is likely 10 be true of territorial 
limits affecting Ihe use of remote control equipment 
(see above). 

In their own way, neither of the $Cenalios oUllined above 
fit into the traditional framework of the conventions on 
mutual assis(ance. 

In the first case (a), a Member State is allowed to 
implement a measure on its own territory. the 
mutual assis tance consists in plinciple of allOWing a 
Member State (the requesting Member State) to 
implement an investigative measure on the temtory 
of another Member State (the requested Member 
State). 

In the second (b), rules are provided for a situation 
where there is neither a requesting Member State 
nor a requested Member State (the intercepting 
Member Stale does nO! need technical assistance 
from the Member State on whose territory the 
subject is located) . 

In chOOSing not to disregard these TWO sit uations in the 
Convention, the Council made the pOlitical decision to 
deal in a non-restrictive manner with the question of 
interceptions carried OUt for the purpose of criminal 
investigatiOns, and not only with the question of inter­
national mutual assistance in the area of interception. In 
panicular, the adoption of Article 20 met the Council's 
concern to regulate activities which gave every indication 

(I) The subject is in principle (he person specified in the inlerception 
order. However. because ,he identit)' of the pc-rson using the 
telecommunications eqUipment can never be certain. Ankle 20(2) 
refers more specifically to 'the telecommunication 3ddr~s of the 
subjec( speCified in the interception order'. 

of developing, but were not likely to be regulated by any 
international rules. This is a Step forward in legallenns, 
to be credited to the European Union, and stems from its 
resolve to create an area of freedom, security and justice. 

Anicl, 17 

Au!hori!ies competent to order interception 
of telecommunications 

This Anicle allows a Member State, where no judicial authOlity 
has competence for applying Articles 18, 19 and 20, to speci fy 
pursuant to Anicle 24(I)(e) an equivalent competent authority 
aCling for the purpose of a Criminal investigation. This 
provision means that under the conditions laid down in 
Anicles 18, 19 and 20, the other Member States accept 
interception requests from a competent authority acting for 
the purpose of a climinal investigation, but which is not 
necessalily a judicial authOrity. 

This Article does not exempt those Member States for which a 
judicial autholity is competent 10 make a statement \vithin the 
meaning of Article 24(1 )(e), from specifying which of its 
authorities are competent for applying these Articles, in 
panicular for applying, as a notified State, Anicle 20. 

Anicl, 18 

Requests for interception of !elecommunications 

This Anicle governs those situations in which a Member State 
is requested by another Member State to order an interception 
operation from its own temtory. 

Paragraph I makes a distinction, in points (a) and (b), between 
tWO types of interception: 

the first concerns the immediate transmission to the 
Member State requesting the interception of telecom­
munications. Immediate transmission means forwarding 
the intercepted telecommunication direct ly to the 
requesting Member State, where it can be listened to 
and/or recorded by the competent autholity which 
ordered it. This type of transmission, a novelty in the 
context of international cooperation, will be the rule 
from now on, 

the second concerns the recording and subsequent trans­
mission of telecommunications to the requesting Member 
State; this is the current practice in judicial assistance. 
This second type of request is dealt with specifically in 
paragraphs 6 and 7 and should be the exception from 
now on. 
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The Council, after examining the matter, considered that it 
was not necessary to define the term 'telecommunications', 
which is not limited to telephone conversations, but rather 
should be understood in the widest sense of the word. 
Moreover, it is necessary that, as far as possible, the requested 
Member State also transmits technical data concerning each 
telecommunication, for example, the number called, the time 
and duration of the telecommunication, and, if known, the 
place from which the telecommunication was made or 
received. Due to this lack of a definition, it is self-evident that 
the provisions on the interception of telecommunications may 
apply to all forms of communication made possible by current 
and future technologies. However, when negotiating the 
Convention, it was absolutely impossible to foresee every 
conceivable hypothetical case given the speed of technological 
development in this area. 

It is worth noting that the Convention has effect within 
the European Union only, even if the telecommunications 
technologies to which it applies or might apply cover the 
whole world. 

Paragraph 2 determines, according to the location of the 
subject the three scenarios in which a request for judicial 
assistance may be made. 

The first (a) concerns the situation where the subject is on 
the territory of the requesting Member State (see general 
introduction and technical data above). 

The second (b) concerns the situation where the subject is on 
the territory of the requested Member State. 

The third (c) concerns the situation where the subject is on the 
territory of a Member State other thari the requested Member 
State, but where technical assistance from the requested 
Member State is needed for such interception (see general 
introduction and technical data above). The text lays down 
that the Member State on whose territory the subject is located, 
for whom the interception of telecommunications is requested, 
must be informed of the request in accordance with 
Article 20(2)(a). 

On account of the diversity of these situations, each of these 
types of request is dealt with individually in paragraphs 4 to 8. 

Paragraph 3 specifies the form in which the interception 
request must be submitted. In order to facilitate implemen­
tation of the teX!, it was decided to list in the body of the 
Article all of the information which must be provided by the 
requesting State. Article 18(3) therefore replaces Article 14 of 
the European Convention on Mutual Assistance in Criminal 

Matters with regard to requests for the interception of telecom­
munications berween Member States. The information to be 
proVided in the request does not require any particular 
comment. 

Paragraph 4 is intended to supplement paragraph 3, in 
principle for those cases referred to in paragraph 2(b), i.e. 
where the subject is on the territory of the requested Member 
State. It is, in fact, the only scenario where, in accordance with 
paragraph 5(b), the requested Member State assesses how to 
follow up the request by establishing whether the measure 
could be taken in a similar national case. Under the terms of 
this paragraph, the requesting Member State must immediately 
supply a 'summary of the facts' with which the investigations 
are concerned. Although the terms are not exactly similar, they 
should be interpreted by reference to those of Article 12(2)(b) 
of the European Convention on Extradition of 13 December 
1957. The requested Member State will be entitled to ask the 
requesting Member State for any additional information it 
considers necessary for it to assess whether the requested 
measure would be taken in a similar national case'. 

This latter wording, which occurs at numerous points in the 
proVisions on the interception of telecommunications, was 
adopted in preference to the concept of 'conformity with 
national law'. The fact that the requests concerned ineVitably 
come from a competent authOrity in another Member State 
should be borne in mind. Different national laws on intercep­
tions generally stipulate a limited list of authOrities empowered 
to order interception, so that a request from a competent 
authOrity in another Member State is in danger of contravening 
the national law on interceptions. 

Moreover, it is self-eVident that this paragraph also applies 
where requests are made in accordance with paragraph I (b) 
(request for interception, recording and subsequent trans­
mission of telecommunications to the requesting Member 
State). 

Paragraph 5 lays down the conditions under which a requested 
Member State must comply with a request to intercept 
telecommunications with immediate transmission to the 
requesting Member State. The paragraph cites two different 
cases: 

(a) where the subject of the interception is present on the 
territory of a Member State other than the requested 
Member State (including the territory of the requesting 
Member State) and the information proVided for in 
paragraph 3 has been received by the requested Member 
State. 

Such a request must be accepted 'without further for­
mality'. These terms were used to spell out that Member 
States must not treat such requests as they would a 
conventional request for mutual assistance, thereby 
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enabling the request to be spared some of the formalities 
applicable when the request is one which the requested 
Member State is to execute itself on its own territory. It 
follows therefore that the requested Member State does 
not have to check whether the request for interception 
complies with its national law but must merely check 
that the conditions set in the Convention for such 
requests have been fulfilled, as for example the fact that 
the information referred in Article 20(2)(a) (informing 
the notified Member State prior to interception) has 
actually been forwarded, otherwise interception cannot 
commence. 

(b) where the subject of the interception is present on 
the territory of the requested Member State and that State 
has received the information referred to in paragraphs 3 
and 4. 

Should this be the case, the requested Member State must 
agree to the measure if such a measure would be taken 
by it in a similar national case. It may also make its 
consent subject to any conditions which would, under its 
national law, have to be observed in a similar national 
case. These could, for example, be conditions which 
exclude certain categories of person from the measure or 
which cover the use of the intercepted material. In the 
latter case, the data protection measures in Article 23 of 
the Convention are not applicable - that is if they relate 
to the same matter. 

Paragraph 6 lays down special rules governing requests for 
interception, recording and subsequent transmission to the 
requesting Member State of the recording of telecommuni­
cations (paragraph 1 (b)). It is only when immediate trans­
mission is not possible that Member States arc obliged to 
comply with such requests. This is to be understood as 
meaning an impossibility attributable to the requesting and/or 
t he requested Member State. 

Paragraph 7 permits a Member State to declare, when giving 
the notification prOVided for in Article 27(2), that it will apply 
paragraph 6 only when it is unable to provide immediate 
transmission. In other words, the fact that a requesting Member 
State is unable to provide facilities for receiving immediate 
transmission would not mean that the requested Member State 
was obliged to comply with the request if that State were itself 
able to transmit the telecommunications directly. Any Member 
State which chooses to apply such a restriction could find itself 
faCing the opposition of the other Member States on grounds 
of reciprOCity. The possibility of making a declaration in 
accordance With Article 18(7) was included in order to meet 
the requirements of the United Kingdom, where the national 
law and procedures do not allow for the systematic recording 
of intercepted data. 

Naturally, there is nothing to prevent a Member State, as is 
already the practice, complying with a request within the 
meaning of paragraph 1 (b) in cases where direct transmission 
is possible. It would be useful if the European judicial Network 
could provide details of each Member States practice in this 
respect. 

In addition, the Council felt that the mere fact that a Member 
State was obliged to record intercepted telecommunications 
should mean that the situation was treated as though the 
subject of the interception were present on its national 
territory. It is for this reason that the text refers to paragraph 4 
which deals with the further information to be proVided in 
support of a request, stating as it does that the requested 
Member State may make its consent subject to the requested 
measure being one that would be taken in a similar national 
case. and also that it may make its consent subject to any 
conditions which would have to be observed in a similar 
national case. Restrictions on the duration of recording, or the 
use to which the information is put come to mind here for 
example. In the latter case, the data protection measures in 
Article 23(1) and (2) of the Convention do not apply. if they 
cover the same maner. 

Paragraph 8 refers to requests for tranSCriptions of telecom­
munications recordings. As very considerable resources, par­
ticularly human resources. may be needed to deal with such 
requests, the Convention provides for speCial arrangements in 
such cases. First, the requesting Member State may only submit 
such a request if it has a special reason for doing so. The text 
- even if it does not say so expliCitly - may be interpreted as 
meaning that a Member State making such a request should 
explain the reasons why it is asking for a transcription, for 
example because it would be easier to find interpreters or 
translators in the requested Member State than in the 
requesting Member SLate for the language or dialect in 
which the intercepted telecommunications would probably be 
conducted. 

Lastly, the requested Member State will examine such requests 
in accordance with its national law and procedures, which 
means that should such law or procedures not permit the use 
of transcriptions the Convention would not oblige that State 
to amend them for that purpose. If. on the other hand, its law 
does permit transcriptions, the Member State concerned 
should comply with any request to that effect. 

Paragraph 9 requires no speCial comment: it is in the interests 
of both an investigation and the persons being investigated 
that an interception measure remain confidential. 
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Article 19 

Interceptions of telecommunications in national terrilory 
by Ihe use of service providers 

Paragraph I contains the rule which specifies that the Member 
State in whose territory the gateway is situated pennits the 
installation of 'remote control eqUipment', the usefulness of 
which is outlined in the general introduction and technical 
data given above. 

In paragraph 2 the Convention restricts the use of such 'remote 
access eqUipment' to interceptions ordered for the purposes of 
a criminal investigation in accordance with its national law by 
the Member State which uses that equipment. In addition, 
such 'remote control eqUipment' may only be used for 
telecommunications sent and/or received by the subject from 
the national territory of thar Member Srare. 

Paragraph 3 allows a requesred Member Srare to use remote 
access equipment on behalf of another Member State to 
i.mercept telecommunications sent or received from its own 
territory, in response to a request for assistance made pursuant 
to Article 18(2)(b) (subject present in the rerritory of the 
requested Member State, a territory with remote control 
equipment in this case). 

Paragraphs I, 2 and 3 do not require Member Srares to use 
remote access equipment. It is therefore for them to decide as 
to the need to establish and use this system for the interception 
of subjects present in their territory. 

Paragraph 4 is intended to respond to the follOWing situarion: 
in so far as a Member Srare has remote access equipment, ir can 
no longer, in prindple, submit a request under Article 18(2)(a), 
becallse it is no longer true that it 'needs technical assistance' 
as stated in that Article. Paragraph 4 waives this rule, so as not 
to deprive Member States of the convenience of making a 
Single interception order through the gateway (see general 
introduction and technical data above) in situations where it is 
likely that a subject will move around a large number of 
Member States, including the Member State whose authOrities 
need to carry out the interception. 

Moreover, paragraph 4 highlights the ract that a Member State 
may submit a request under Anicle 18 in cases where there is 
no service prOvider in rhis Member Srate because rhe con­
ditions laid down in this Article, i.e. that it 'needs technical 
aSSistance', a re met. 

In order to provide the best possible framework for 
implementing Article 19, the Council. when adopting the 
Convention, made a declaration speCifically providing that 'the 
Member Stares shall .. , consult each other within the Council 
on all practical and technical aspects related to the application 
of the Convention', going on to state that 'the obligations 
contained in Articles 4 and 5 of Directive 97/66/EC of the 
European Parliament and of the Council of I 5 December 
1997, concerning the processing of personal data and the 
protection of privacy in the telecommunications sector shall 
be taken into account'. 

Article 20 

Inlerceplion oflelecommunications wilhout Ihe technical 
assistance of anolher Member State 

The title of Article 20 is self-explanatory. It covers the 
situations described in the explanatOry technical details. 

Paragraph I defines the scope of the Article, limiting its 
application to criminal investigations presenting certain 
characteristics. The paragraph therefore does not contain any 
definition of a criminal investigation, nor does it have any 
implications for the other provisions of the Convention or the 
conventions (see the third last recital). 

The only function of the Article is to lay down an obligation 
to infonn another Member State in certain interception 
situations relaling to cases which in most Member States 
would be eqUivalent to a criminal investigation, It cannot be 
interpreted, a canlrano, as authorising interception in other 
situations which it does not cover, those situations being 
governed by the general principles of international law, which 
remain unaffected by the Convention. The Council emphasised 
this point in the penultimate recital. 

The Council agreed to make a United Kingdom declaration on 
this point an integral part of the Convention, stating the 
conditions for applying Article 20 in the United Kingdom With 
particular regard to interceptions by the security service in 
cases where, in accordance With the United Kingdom's national 
law, that service acts in support of an investigation presenting 
the characteristics described in Article 20(1). The words 
'detection of serious crime' in the declaration are the tenns 
used in United Kingdom law on the subject at the time the 
Convention was Signed and are not intended to widen the 
scope of Art icle 20. 
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Paragraph 2 imposes an obligation on any intercepting 
Member State, when in the situation referred to by this 
Article and within the scope of the Article as referred to in 
paragraph I , to infonn the Member State on whose territOry 
the subject of the interception is present (the notified Member 
State). This infonnation must be prOvided: 

prior to the interception in cases where the requesting 
Member State knows when ordering the interception that 
the subject is on the territOry of the notified Member 
State. In such circumstances imerception cannot com­
mence until the measure has been agreed to by anorher 
Member State (the notified Member State) under the 
conditions laid down in paragraph 4, 

where interception is already taking place, immediately 
after the requesting Member State becomes aware that 
the subject is present on the territory of the notified 
Member State. 

Paragraph 3 lists the infonnation which has to be notified by 
the intercepting Member State at the same time as the main 
body of infonnation. 

Paragraph 4 lays down the rules applicable once the infor­
mation stipulated in paragraphs 2 and 3 has been transmitted. 

Paragraph 4(a) obliges the notified Member State to respond 
without delay, and at the latest within 96 hours, to the 
intercepting Member State so as not to hinder the proper 
course of the investigations. 

There are two possibilities open to the notified Member State, 
depending on whether it is (a) able or (b) unable to reply 
immediately: 

(a) paragraph 4(a)(i), (ii) and (iii) covers cases where the 
notified State is able to take a decision on a notified 
interception within 96 hours. It has tWo options. 

1. The notified Member State may agree to the intercep­
tion or else make its consent subject to any con­
ditions which have to be observed in a similar 
national case, This is the same procedure as that 
adopted for Article J8(5)(b), 

2. It may also require the interception not to be carried 
Out (for those cases referred to in Article 20(2)(a), 
where prior infonnation has been provided) or to 
be tenninated [the cases referred to in Anicle 
20(2)(b) , where someone who is already the subject 
of an interception enters the territory of a new 
Member State) where the interception would not be 

pennissible pursuant to the national law of the State 
concerned or where that State would be entitled to 
refuse mutual assistance on the basis of Article 2 of 
the European Convention on Mutual Assistance in 
Criminal Malters, The reasons for such a require­
ment must be given in writing. 

In this second case (Article 20(4)(b)(ii)) the notified 
Member State may also reqUire that the material 
obtained from the interception up to the moment 
when it announces its refusal - whether the 
material was obtained before or after notification -
should not be used, or may only be used under 
certain conditions that it specifies. The intercepting 
Member State must be infonned of the reasons for 
such a requirement. It is understood that Member 
States will show fleXibility regarding the use of 
already intercepted material for the purpose of 
takin.: urgent measures to preVent an immediate 
and serious threat to public securiry. It might also 
be necessary in some cases to use the material 
already intercepted in proceedings concenting 
claims for damages in relation to the interception 
carried out or action taken on rhe basis of 
Article 2O(4)(b). Article 20(4)(a)(iii) does not prevent 
the intercepting Member State from fully infonning 
any Court in response to any legal action brought 
against that Member State: 

(b) paragraph 4(a)(iv) covers cases where the notified Member 
State is unable to reply within 96 hours. It is assumed 
here that such inabiliry to reply is due to special 
procedures having to be followed by the notified Member 
State before ir can take a decision: these procedures 
might, for example, be speCifically imposed in certain 
counrries by the status or professional actiVity of certain 
persons, such as Members of Parliament or lawyers. In 
such case the notified Member State may, after consulting 
the intercepting Member State, request a further period 
of not more than eight days in order to carry out internal 
procedures under its national law, which may, where 
appropriare, include certain checks. The notified Member 
State must infonn the intercepting Member State in 
writing of the reasons justifying the requested extension 
of the deadline. The extension stans on expiry of the 
initial period of four days. 

Paragraph 4(b) was drafted to govern situations where a 
Member State has not yet taken any decision regarding a 
notified interception. The Council felt that it was important to 

have clear rules in such cases in order to provide a stronger 
framework of legal certainty for investigations. 
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The foiJowing rule has been posited: until a Member State has 
replied ID a request either by the end of the initial 96-hour 
deadline Dr by the end of the fun her period of no more than 
eight days, the intercepting Member State may continue the 
imerception. It may not use the material already imercepted 
except where otherwise agreed with the notified Member State 
Dr for taking urgent measures to prevent an immediate and 
serious threat to public security. The latter phrase must not be 
understood in too restrictive a manner and would cover, for 
example, measures taken in respect of crimes involving threats 
to human life, serious drugs ofTences and similar serious 
crimes. 

Paragraph 4(c) follows the same line of reasoning as 
Anicle 18(4). However, the text clearly states that any such 
request for further information does not call into question the 
rules set out'" paragraph 4(b), unless otherwise agreed by the 
Member States concerned. 

The Council felt that, if the system thus established was to 
function effectively, Member States would have to be able to 
react Swiftly. Not only does paragraph 4(d) contain a general 
obligation to ensure that a reply is given Within 96 hOUr>, but 
it also obliges Member States to establish contact points, on 
duty 24 hOUr> a day, and include them in their statements 
under Article 24(I)(e). 

Paragraphs 5 and 6 deal with the confidentiality of the 
information prOvided by the intercepting Member State when 
the interception is notified . 

Paragraph 5 lays down the prinCiple that the information 
prOVided must be kept confidential. This provision has been 
included to ensure that ongOing investigations can be conduc­
ted with the reqUired secrecy. 

Paragraph 6 provides for possible transmission of particularly 
sensitive information through specific authorities. However, 
the Member States concerned must agree to this on a bilateral 
basis. Such an agreemem could be concluded in general terms 
and not in each separate case. If no bilateral agreement exists, 
the normal channels will be used. 

Paragraph 7 cover> Member States which do not wish ID 
receive information pursuant to Article 20. 

Anicle 21 

Responsibility for charges made by telecommunications 
operators 

This Article specifies that it is the requesting Member State 
which must bear the imerception costs. These are the costs of 
each separate imerception, and not those necessarily incurred 
by telecommunications operator> in modifying their systems 
to permit interceptions. 

Amell 22 

Bilateral amlngements 

This Article specifies that Member States may conclude 
bilateral or multilateral agreements for the purpose of facilitat­
ing the explOitation of presem and future technical possibilities 
regarding the lawful imerception of telecommunications. 

TITLE IV 

Article 23 

Protection of personal data 

This is the fir>t time that a convention on judicial cooperation 
in criminal matters has incorporated rules on protecting 
per>onal data exchanged between two Dr more Member States. 
The Council, however, saw a need for these rules, panicularly 
given the inclusion in the Convemion of certain methods of 
investigation which are not exclusively judicial. 

SCGf'e of the Ankle 

The Anicle applies 'to personal data communicated under this 
Convemion'. The expression 'personal data' has been used 
within the meaning of the definition of that expression in 
Anicle 2(a) of the 1981 Council of Europe Convemion for the 
Protection of Individuals with regard to Automatic Processing 
of Per>onal Data. Article 2(a) proVides that 'personal data' 
means any information relating to an idemified Dr identifiable 
indiVidual (,data subject'). That definition applies irrespective 
of the way in which the personal data concerned are filed or 
processed. Article 23 consequently applies to both data 
processed automatically and data not processed automatically. 

At the same time, the obligations of Member States under the 
1981 Convemion are not affected by Article 23 in any way. 
The def,nltton IS to be understood as implying that an 
ident ifiable per>on is one who can be identified, directly Dr 
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indirectly, by reference to an identification number or to one 
Dr more faCtors specific to his Dr her phYSical, mental, 
physiological, economic, cultural Dr social identity. 

The innovative arran gem ems established by the Convemion 
led the drafter> to speCify what should happen to data 
exchanged in cenain specific situations. 

Accordingly, paragraph 2 specifies that per>onal data 'obtained 
otherwise' as opposed to 'communicated' are also covered 
under the Convention. It was important to include in the scope 
of all the provisions of this Anicle data obtained pursuam to 
Micles 9 (Temporaty transfer of per>ons held in custody for 
purposes of investigation) and 20 (Interception of telecom­
munications without the technical assistance of another Mem­
ber State). Similarly, as regards Anicles 10 (Hearing by 
videoconference) and 11 (Hearing of witnesses and experts by 
telephone conference), the data are not really communicated 
but should not receive less protection as a result. 

By contrast, it was considered expediem for paragraph 6 
explicitly to exclude from the scope of Anicle 23 'personal 
data obtained by a Member State under this Convention and 
originating from that Member State'. That provision states an 
obvious, explicit prinCiple b.ut it was nevenheless felt 
important to spell it out in an Anicle dealing with the 
restrictions on the use of data communicated or obtained 
through the Convemion. The negotiatOr> were thinking of the 
follOwing situations in particular: 

data obtained by videoconference (Article 10) or tele­
phone conference (Article 11): data derived from a 
statemem made by a witness in one Member State during 
a videoconference, for example in a confrontation where 
that procedure exists, in so far as the data are used by the 
competem authorities of the Member State on whose 
territory the witness is present, 

data collected by joint investigation teams (Anicle 13): 
data derived from the hearing of a witness on the territory 
of the Member State which wishes to use those data. It 
should be noted that this is an exception to Article 13(10), 
confined to those cases where the data are 'otherwise 
available' (see the text of that paragraph), 

data obtained in the territory of the requesting Member 
State pur>uant to Anicle 19 (Interceptions of telecom­
munications on national territory by the use of service 
providers): data derived from the interception of the 
telecommunications of a subject present in the territory 
of the intercepting Member State. 

Arr4JIgenunts far the use of personal data 

The purpose for which personal data will be used dictates the 
conditions in which they may be used i.e. with or without the 
prior consent of the Member State which forwarded them. 

In three cases, the Member State to which such data have been 
sent may use them without the prior consent of the Member 
State which forwarded them: 

the fir>t case (paragraph 1 (a)) covm use 'for the purpose 
of proceedings to which this Convention applies'. These 
proceedings are those defined by the conventions men­
tioned in Anicle 1 and those referred to in Article 3 
(proceedings in connection with which mutual assistance 
is also to be afTordcd). These proceedings can obviously 
difTer from those for which judiCial assistance has been 
requested, 

the second case (paragraph 1 (b)) cover> use 'for other 
judiCial and administrative proceedings directly related to 
proceedings referred to under point (ar. The words 
'directly related' may include the follOwing examples, int<T 
.Ii.: 

commercial proceedings related to following a 
fraudulent bankruptcy, 

proceedings for withdrawing parental authority 
related to criminal proceedings for ill-treatment of 
children, 

proceedings for withdraWing a firearms licence 
related to criminal proceedings for violence with 
firearms. 

In the cases referred 10 in paragraph 1 (b), personal data 
obtained in the comext of an international letter of 
request may be used without the prior consent of the 
Member State which forwarded them, 

the last case (paragraph 1 (c)) covers the prevention of 'an 
immediate and serious threat 10 public security'. This 
concept is the same as that in Anicle 20(4)(b)(ii) and its 
inclusion in this AnicJe follows the same logic. The 
Slalement made by the Federal Republic of Germany on 
this point should be borne in mind: this queStioned the 
eXtent 10 which data colleCted by the legal authorities in 
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one Member State may be used by the police services in 
another Member State for preventing serious risks and 
combating serious crime in the future. 

As regards the use of personal data for any other purpose, 
paragraph 1 (d) stipulates that the Member State wanting to 
use them must obtain the prior consent of the Member State 
which has sent them unless it has obtained the consent of the 
data subject. 

Paragraph 7 lays down a special arrangement for luxembourg. 
That State may, at the time of signing the Convention, declare 
that, when luxembourg communicates personal data to 
another Member State under the Convention, the following 
provisions shall apply: depending on the particular case, 
Luxembourg may require that the data may only be used for 
the purposes referred to in paragraph 1 (a) and (b) with its prior 
consent in respect of proceedings for which luxembourg 
could have refused or limited the transmission or use of the 
personal data in accordance with the provisions of the 
Convention or the instruments referred to in Article 1. 
Luxembourg cannot, by virtue of this declaration, make 
systematic use of the pOSSibility afforded by paragraph 7. 
The last subparagraph of paragraph 7 also speCifies that 
Luxembourg must give reasons in writing for refusing to 
consent to a request to use data in the framework of this 
provision. 

Paragraph 3 provides that the communicating Member State 
may require the Member State to which the personal data have 
been transferred to give information on the use made of the 
data. To avoid excessive bureaucracy, a Member State may not 
make systematic use of the option given in this Article. 

Compatibility with speciJ11 data prol«tion rules 

Since certain provisions in the Convention include special 
rules on data protection, it was necessary to define precisely 
the relations between these specific rules and the general rules 
laid down in this Article. This is done in paragraphs 4 and 5. 

Paragraph 4 covers the cases where the Convention accords 
the Member States the right to attach certain conditions to the 
use of data they transmit. This Article lays down that where 
conditions on the use of personal data have been imposed at 
the time of transmitting the data, these conditions will prevail 
over the rules in Article 23. Where no such conditions have 
been imposed, Article 23 will apply. 

Paragraph 5 stipulates that the provisions governing the use of 
data contained in Article 1 3(10), specially adapted to the 
original situation from the point of view of the assistance 
afforded by the joint investigation teams, will take precedence 
over the general rules laid down in Article 23. 

TiTlE V 

ANAL PROVlSIONS 

Article 24 

Statements 

This Article takes account of the fact that, under the provisions 
of the Convention, certain additional authorities within Mem­
ber States will become competent for mutual assistance 
purposes. In that regard it provides that statements are to be 
made by the Member States with details of the authorities 
which are competent for the application of the Convention, 
with particular reference to a number of its prOVisions, and 
Similarly the authOrities competent to deal with the application 
between Member States of the mutual assistance provisions of 
the instruments mentioned in Article 1(1). These statements, 
which may be amended at any stage, are not to include 
authorities which have already been deSignated for the pur­
poses of the operation of the 1959 Convention and the 
Benelux Treaty. 

Given that Member States can specify different authorities for 
different provisions of the Convention, it is essential that the 
statements made under this Article are fully clear as to the 
exact competence of each of the authorities named in the 
Statements. 

Artide 25 

Reservations 

This Article prevents Member States from entering reservations 
to the Convention other than those for which express provision 
is made in the Convention. Reservations are provided for in 
Articles 6(3), 6(7), 9(6), 10(9), 14(4), 18(7) and 23(7). 

Article 26 

Territorial application 

This Article makes arrangements for the application of the 
Convention, in due course, to Gibraltar, the Channel Islands 
and the Isle of Man. 

On the adoption of the Act establishing the Convention, the 
Council adopted a declaration which specifies that this Article 
is without prejudice to the application of the Convention to 
the territories of Member States other than the United Kingdom 
and does not affect the right of Member States to extend the 
application of the Convention to their overseas countries and 
territories. 
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Anicle 27 

Entry into force 

This Article governs the entry into force of the Convention in 
a manner which is somewhat different from the rules estab­
lished in these mailers by earlier conventions adopted by the 
European Union. In this regard no departure was made from 
Article 34(2)(d) of the Treary on European Union . 

The Convention comes into force 90 days after completion of 
the procedures necessary for the adoption of the Convention 
by the eighth State which was a Member of the European 
Union on 29 May 2000 when the Act establishing the 
Convention was adopted by the Council. The Convention will 
operate among the eight Member States in question and it will 
apply to each of the other Member States 90 days after they 
complete their adoption procedures. The entry into force of 
the Convention gives rise to the implementation of Article 35 
of the Treaty on European Union on the jurisdiction of the 
Court of Justice of the European Communities. 

As in judicial cooperation instruments concluded previously 
between the Member States and within the Union . paragraph 5 
allows for the possibility whereby each Member State, at the 
time of its adoption of the Convention or at any time 
subsequently, can issue a declaration making the Convention 
applicable in advance vis-ii-vis any other Member States 
that have made a similar declaration. This will enable the 
Convention to be implemented as soon as possible between 
the Member States most concerned. A declaration made under 
the said paragraph takes effect 90 days after being depOSited. 

Paragraph 6 is concerned with commencement matters and it 
restricts the application of the Convention to mutual assistance 
proceedings which are initiated after the Convention has 
entered into force for the Member States concerned. In 
addition, however, the prOvisions of the Convention Will 
operate between two Member States which have made declar­
ations which are in force in respect of anticipated application 
under paragraph 5. 

Anicle 28 

Accession of new Member States 

This Article opens the Convention for accession by any State 
which becomes a Member of the European Union, and lays 
down the arrangements for such accession. 

Where the Convention is already in force when a new Member 
State accedes, it Will come into force with respect to that 

Member State 90 days after the deposit of its instrument of 
accession. However, if the Convention is still not in force 
90 days after that State's accession, it will come into force with 
respect to that State at the time of entry into force specified in 
Article 27. An acceding State will also be able to make a 
declaration of anticipated application as proVided for in 
Article 27(5) . 

Aniele 29 

Entry into force for Iceland and Norway 

This Article contains the arrangements for the entry into force 
for Iceland and Norway of the provisions of the Convention 
specified in Article 2(1). These arrangentents are governed by 
the Agreement of 18 May 1999 concluded by the Council , 
Iceland and Norway concerning the implementation, appli­
cation and development of the Schengen acquis. 

Essentially, the position, as set out in paragraph 1. is that the 
relevant proVisions of the Convention will come into operation 
for Iceland and Norway 90 days after each of those countries 
provides notification of the fulfilment of its appropriate 
constitutional requirements. When that happens, the pro­
visions will apply in their mutual assistance arrangements with 
any Member State for which the Convention is already in 
force. It should be noted, however, that anticipated application 
by Iceland and Norway has not been provided for. 

Paragraph 2 covers the situation where the Convention enters 
into force for a Member State when the provisions referred to 
in Arricle 2(1) are already in operation in relation to Iceland 
and/or Norway. Paragraph 3 provides that those provisions 
shall nOt become binding on Iceland and Norway before the 
date which will be determined in accordance with Article 15(4) 
of the Agreement referred to in Article 29(1). Paragraph 4 of 
this Article ensures that these provisions will enter into force 
for Iceland and/or Norway at the latest when they become 
operational for all the 15 Member States who were members 
of the Union when the Convention was adopted. 

Anici( 30 

Depositary 

This Article provides that the Secretary-General of the Council 
is the depOSitary for the Convention. The Secretary-General 
will infonn the Member States of any notification received 
from Member States in relation to the Convention. These 
notifications are to be published in the Official Journal of tlte 
European Communitit's as well as relevant information on th e 
progress of adoptions, access ions. declarations and reser­
vations . 


