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NOTE
from : Presidency and German deleganon
to: Customs Cooperation Working Party (Experts)
No. prev. doc.:  12481/99 ENFOCUSTOM 54, 6013/99 ENFOCUSTOM 7, 7529/1/98
ENFOCUSTOM 24 REV 1; 6446/97 ENFOCUSTOM 17; OJ L 322, 12.12,1996,
p-3
Subject : Assessment of the implementation of the Joint Action on Memoranda of '
Understanding (MOUs) between customs authorities and business organisations '
in combating drug trafficking

Iatraduction:

Memoranda of Understanding (MOUS) are written agreements which provide a formal framework for
cooperation between the customs adminisuation and businesses. MOUs may rmake provision for |
businesses (0 provide custorns authorities with advance cargo and passenger information or access to
their information systems. The customs administrauon may, for example, pravide staff of business
organisanons with raining in drugs awareness. The benefils from MOUs 1o both customs authorties ' |

and businesscs are considerable.
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The bcneﬁts Df MOUS betweeﬂ cusloms authorities and business organisations have been widely

acknowledged at EU and internatugona) level.

For these reasans, on 29 November 1996 the Council adopted a Jomnt Action encouraging the wider
use of Memoranda of Understanding (MOUs) between custorns authorities and business
organisalions. The Joint Action was published on 12 December 1996 (OJ L 322, 12.12.1996, p. 3,
96/698/JHA) and entered into force on 13 December 1996.

In addition to the proposal for the Joint Action, a questionpaire was circulated in the Customs
Cooperation Working Party aimed at assessing the level of uptake of MOUs in each country (9347/96
ENFOCUSTOM 23).

The results of the questionnaire (6446/97 ENFOCUSTOM 17) provided an initial overview of
progress regarding MOUs.

Under the terms of the Joint Action the extent to which its provisions have been implemented should
be reviewed after a period of one year.

On the basis of the questionnatre (9026/97 ENFOCUSTOM 38) and the surnmary of replies
(11606/97 ENFOCUSTOM 58) a report to the Council was accardingly drawn up on 8 May 1998 on
the implementadon of the Joint Action (7529/1/98 ENFOCUSTOM 24 REV 1).

The repon to the Council recommends inter alia that a further report be made to the Couacit,

addressing in particular the progress made in the areas referred to in Section 6.

In 1999 a questionnaire was distnbuted to the Member States as ENFOCUSTOM 7, which was

intended to assess progress. B Y

A summary of the replies to this questionnaire is contained in 12481/99 ENFOCUSTOM 54.
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In the present document the replies to the questionnaure are summansed and anelysed. Progress

achieved by the Joint Action is outlined and suggestions made on the future course of action.

Summary:

Scope of MOU programmes:

1. The number of Member States which have MOU programmes in place increased in 1999 from
11 to 13 (rune Member States in 1996). Italy and Luxembourg have meanwhile intreduced an
MOU programme.

Only Spain and Austria do not yet have an MOU programme. Austria has concluded the
preparatory work for an MOU programme. - [t currently already bas seven cooperation

agreements at the negohiation stage.

Spain intends to start such a programme shortly, as it too sees the advantages thereof.

2. In 1997 221 cooperation agreements had been concluded (191 in 1996). This number increased, |
in 1999 to 259 agreements. 1n addition to these, the German customs adrmanistration has
|

concluded 330 agreements with shipping companies which have joined in the cooperation
agreement with the BIMCO.

3. The size of MOU programmes varies considerably berween Member States. While the largest
MOU programme comprises 123 cooperation agreements (UK), one MOU has 10 date been

concluded under the smallest programme (LUX).

4. Most MOUs were concluded with individual operators (148). The remainder were concluded

with representative business associations (97).

Thus, recommendation No 1 made in the last evaluation has almost entirely been implemented.
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~ontent of cooperation agreements:

Article 2 of the Joinl Action lists seven aspects of cooperation which should be contained in the

AQU. These points are as follows:

a) details of contacts in the customs administration and in the signatory associalions/organisations
b) the provision o customs, by the signatory, of advance cargo or passenger data
c) access by customs (o the signatory's information systemns
d) assessment by customs of the signatory’s secunty procedures
g) development and implementation of plans to improve security
checking of new staff by the signatory

y
2) uaining of staff by the customs authorities. -

‘hese requiremeants are meationed in the recommendations of the [ast assessment, which stated that

onsideration should be given w expanding the content of MOUs with the awm of including all

spects of cooperation covered in the Joint Action.

ome Member States bave included all these aspects in cooperation, and othets far fewey. This is due

iter alia to the fact that the customs administration does not have responsibility for individual

1bsectors.

xteosion of the MOU programme beyond drug trafficking

nder Anicle 5 of the Joint Action, Member States may extend the scope of the cooperation
seements concluded under the MOU programme to cover other areas of crime for which the =77 .

15toms authonlties are competent in addition to drug trafficking.
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A recoramendation 0 tha effect was made in th report o the Counci] of § May 1998, in which the

following comments appear undes 63

In kecping with Article 5 of the Joint Action, Member States’ customs services should attemps
ta broaden the scope of application of MOUs to include other areas beyond drug smuppling
far which they have competency e.g. transit and excise fraud, whuich have been idenufied 25
the target of activity by arganised cime. This could be done by Member Smtes pnantsing
other areas and seeking to include these accordingly, To facilitate thus Member States who
have already extended MOUs in this way could share their experiences and results. This
could be done by the production of a list of arcas targeted and resulting benefits:

In the 1997 evaluation, seven Member States stated that the MOUs made provision for other mrgets
as well as the fight against drugs.

In 1999 eleven Member States report that their MOU programmes also pursue ather abjectives.
These include combating the smuggling of goods subject 10 excise duty {e.g- alcohol and tobaccs)
and of sensitive goods (e g CITES, [PR. medicinal products ), but also the meaitoring of precursars
used for drupg production. The UK even reports a sepanite programme 10 combat the smuggling of
goods subject 1o excise duzy.

Member States which have not yet included other areas of cime in their MOU programmes are
cwrrently considering extending the programme.

Cluantitative and qualitative tarpets:

In the last report to the Council, the following recommendation was also made:
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To further encourage the take up of MOUs, Member States should give consideration to the
setting of quantitative and qualitative targets for the setting up of new MOUs. An example of |
a quantitative target could be the setting of numerical targets for the agreement of new MQUs
and qualitative targets could be set in respect of the range and type of operators with which
MOQUs are agreed. Qualitative targets could also cover reviewing exisuing MOUs with a view
to identifying areas for further improvernent. These targets could act as a benchmark against

which to measure future progress. '

Eight Member States report that quantitative and qualitative targets for the setting up of new MQUs
have been set. The Member States’ replies indicate the future direction of MOU programmes.
Quantitative targets are stipulated more rarely. However, most customs administrations take care to

conclude cooperation agreements with undertaiings which fit in with their national approach.

Evaluation of the MOU programme

The Member States report numerous positive findings as a result of introducing MOU programmes.
In general, cooperation between customs authorities and business organisations under MOU

programmes is seen to have high added value. Particularly the field of information transfer has

proved extemely important for the customs administrations involved. There are reports of seizures

made on the basis of information communicated by business organisations.

However, some States also report problems in implementing MOU, particularly on account of

pational laws (data protection) or because of reservations on the part of economic operators.
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Organisation of a0 MOV seminar

In the last report to the Council on the implernentation of the Joint Action, the following

recommendaton was made:

To further explore the benefits and practicalities of establishing an MOU prograrame and give
sorne impetus to points 1 to 4 it is recommended that a seminar be held on the Joiat Acnon,
This should build on the Dublin Manthaeus Seminar organ.{sed by Ireland in Naovember 1995
and consider methods to address points 2 and 4 of these recommendanons. Funding for this

could be applied for under the OISIN prograrnme.

Thus seminar was held from 3 10 5 March 1999 in Madnd and was chaired by the Spanish customs
administration. It was attended by representatives of the Member States, Bulgana, Cyprus, Slovakia,
Slovenia, Estonia, Hungary, Larvia) Lithuanja, Poland, the Czech Republic and Rornania. The
Commission and the World Customs Organisation were also represented. The points dealt with at
this serpinar included the advantages of an MOU programme and the form in which such a

programme may be introduced and implemented.

Conclusion/Recommendation:

The evaluanon of the replies to the questionnaire to assess the implementation of the Joint Action on
Memoranda of Understanding between custorns authorities and business organisations in combating
drug trafficking has shown that the Action has almost been umplemented. Only one Member State

has not yet started an MOU programme, although it is airaing to do so shorly.

The number of cooperation agreements concluded varies considerably.
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The content UfMDUS varies from Member State to Member State, but this is generally on account ¢ !’

the differing responsibilities.

Almost all Member States have extended their MOU programme to cover offences other than drug
trafficking or operate a separate MOU programme. Others are currently considering an extension of"

the programume to cover other offences.

The sermninar recommended was held in Madrid at the begixming.of 1996,

- In view of the results already obtained, further regular reporting by the Member States to the Council
(or its subordinate bodies) seems unnecessary. Itis therefore recommended that, where Member
States think it necessary, they should notify the Customs Cooperation Workdng Party of topies
relating 1o cooperation agreements between customs authonties and business organisations in
combating drug trafficking.

Should there be any problems or changes requiring more thorough discussion, the Working Party can

then react in an appropriate manner.
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