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Initiative by the Spanish delegation to the Customs Cooperation Working Party
on the conclusion of a Convention on the suppression by customs administrations

of illicit drugs trafficking on the high seas

ACCOMPANYING MEMORANDUM

1. Content of the initiative

The fight against illicit drugs trafficking is a matter of the greatest concern to the Member

States of the European Union.

In recent years there has been an increase in drugs seizures by customs at sea since smuggling
organisations are using that route to bring drugs, principally cocaine and hashish, to the

European Union market.
To deal with that threat rapid, coordinated action on the part of customs is essential.
This initiative involves the conclusion of a Convention on the basis of Article 34 of the Treaty

on European Union on the suppression by customs administrations of illicit drugs trafficking

on the high seas.
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That Convention would supplement and reinforce application of the United Nations
Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances concluded
in Vienna on 20 December 1988 and also the cooperation at sea established on the basis of the
Convention on Mutual Assistance between Customs Administration of 18 December 1997,

known as the Naples II Convention.

The broad outlines of this initiative were presented to the Council Working Party on Customs

Cooperation in 11956/01 ENFOCUSTOM 38, dated 15 October 2001.

2.  General objective

The objective of the initiative is to provide the Member States with a Convention that
strengthens cooperation between the European Union's customs administrations in the fight
against illicit trafficking in narcotic drugs and psychotropic substances by extending the
possibilities for immediate action on the high seas in emergencies, without prior authorisation,
against one Member State's vessels, on the part of naval units of the competent authority of

another Member State, for which prior authorisation is required at present.

In action at sea there can be various different scenarios, of which the three most likely to

result in the capture of a vessel by a Member State are:

(a) asuspect vessel is flying the same flag as the country taking action, in which case the

action will be taken in accordance with national law;

(b) the suspect vessel is flying a foreign flag, in which case it is pursued from the waters
within the jurisdiction of one Member State and then on the high seas or into the waters

of another Member State:
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(1) inthe first case the pursuit can continue and result in capture, under Article 111 of

the United Nations Convention on the Law of the Sea of 10 December 1982;

(2) in the second case it can do so as well under the Naples II Convention when it

enters into force;

(c) the location and pursuit take place on the high seas, and the only possibility of capture

at present is with the authorisation of the flag State, under the Vienna Convention.

The procedure for obtaining prior authorisation to take action on the high seas against a vessel
flying the flag of another State is laid down in Article 17 of the aforementioned Vienna

Convention.

Depending on which authority or authorities have been designated to grant the authorisation
referred to in the aforementioned article in each State and on its internal organisation, it may
take a long time to obtain permission to board a vessel flying the flag of another State on the
high seas, bearing in mind that operations against drugs trafficking at sea are normally carried
out at night (or at the weekend) and that any delay in obtaining authorisation may result in the

failure of the operation.

In order to avoid that problem, Article 17(9) of the aforementioned Convention provides for
the possibility of bilateral and regional agreements for the implementation of Article 17,

making it more effective.
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The Convention proposed would allow action to be taken on the high seas against a vessel
flying another Member State's flag when there are suspicions that it is carrying out illicit
trafficking in narcotic drugs, without its being necessary to obtain the prior authorisation of

the flag State.

It must be borne in mind that special cooperation between European Union Member States is
regulated, on land and within their respective territorial seas, so that officials of one Member
State can in certain cases take action within the territory of another Member State without

prior authorisation.

It can therefore be seen that in the near future the paradox may arise that a vessel flying the
flag of one Member State may board a vessel flying the flag of another Member State within
the latter's territorial waters (in implementation of the Naples II Convention) but may not do

so on the high seas, which from the point of view of sovereignty would be less aggressive.

3.  Form of the act proposed

The act proposed takes the form of a convention. Article 34 of the Treaty on European Union
provides that the acts that the Council may adopt to promote cooperation for the achievement
of the Union's objectives, as far as police and judicial cooperation in criminal matters is

concerned, are common positions, framework decisions, decisions and conventions.

Paragraph 2(d) of the same article provides that, acting unanimously, the Council may
conclude conventions which it shall recommend to the Member States for adoption in

accordance with their respective constitutional requirements.
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In view of the objective of the act proposed, which will in a sense entail the renunciation of
jurisdiction over a vessel (and its crew) in favour of another Member State when there are
well-founded suspicions that it is involved in illicit trafficking in drugs, the form considered
most appropriate is a convention, which would have to be ratified by the Member States,

whereby it would acquire sufficient binding force.

Reasons for the legal basis proposed

Since the fight against illicit trafficking in narcotic drugs is a matter within the jurisdiction of
the Member States, the initiative is based on Title VI of the Treaty on European Union

(Provisions on police and judicial cooperation in criminal matters).

As already indicated, the Convention will be concluded on the basis of Article 34 of the

Treaty on European Union.

On the other hand, the proposed Convention will facilitate the application of the United
Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances
concluded in Vienna on 20 December 1988 and specifically Article 17 thereof, on "Illicit
traffic by sea'.

Paragraph 9 of that article provides that "The Parties shall consider entering into bilateral or
regional agreements or arrangements to carry out, or to enhance the effectiveness of, the

provisions of this article".

In accordance with that provision two bilateral agreements have been concluded between

different Member States, the purpose of which is the same as that of the proposed instrument.
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5. Justification of the initiative in the light of the principles of proportionality and

subsidiarity
The initiative proposed requires no action by the Community in accordance with the principle
of subsidiarity laid down in Article 5 of the EC Treaty (the application of which is regulated
by Protocol No 30 annexed to that Treaty), since the fight against illicit trafficking in narcotic
drugs and psychotropic substances is a matter within the exclusive competence of the Member
States.

6.  Possible relationship with the Schengen Convention
Not applicable.

7.  Applicability of the Protocols on the United Kingdom, Ireland and Denmark
Not applicable.

8.  Relationship with Council work programmes
The initiative proposed is included in the work programme of the Belgian, Spanish and
Danish Presidencies for the Customs Cooperation Working Party, as set out in 10723/01
ENFOCUSTOM 34 dated 10 July 2001.
The Convention being presented complies fully with the objectives and the guidelines laid

down in the EU Action Plan on Drugs 2000-2004, as set out in 9283/00 CORDROGUE 32
dated 7 June 2000.
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The European Council meeting held in Tampere (Finland) on 15 and 16 October 1999 on the
creation of an area of freedom, security and justice in the European Union included amongst
its recommendations one on the intensification of the fight against serious organised and

transnational crime, which includes the fight against illicit trafficking in narcotic drugs. The

initiative presented will contribute to the fulfilment of that recommendation.

In February 2001 the Commission addressed a communication to the Council, the European
Parliament and the Economic and Social Committee concerning a strategy for the Customs
Union [COM(2001) 51 final, dated 8 February 2001]. That strategy reflects the rdle of
customs administrations in the fight against illicit trafficking in drugs, which the initiative

proposed will certainly strengthen.
Since, as already indicated, the proposed Convention will supplement the Naples II
Convention, this initiative can be considered a continuation of the work carried out in the
Council on these matters.

9.  Remarks on the individual provisions

. Article 1: Definitions

This article defines basic concepts which must be specified for the correct interpretation

and application of the Convention.

. Article 2: Objective

The objective of the Convention is to strengthen cooperation between customs
authorities in the European Union in the fight against illicit trafficking in narcotic drugs

and psychotropic substances by sea.
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. Article 3: Offences

The offences the repression of which will be facilitated by application of the
Convention are specified, along with the fact that they must be classified and penalised

as such in each State Party's national legal system.

. Article 4: Vessels excluded from the scope of the Convention

The right of representation does not permit action against warships or official

non-commercial public service vessels.

. Article 5: Jurisdiction

This article sets out to make it clear which Member State has exclusive or preferential
jurisdiction over the offences committed, depending on whether the vessel in question is

within territorial waters (or national waters) or outside.

. Article 6: The right of representation

This article establishes the right of representation, which empowers a Member State to
take action on the high seas against a vessel of another Member State suspected of
carrying out any of the acts provided for in Article 3 of the Convention, and also

establishes the powers conferred by the right of representation.

. Article 7: Guarantees relating to action

This article sets out a series of safeguards in accordance with Article 17 of the

United Nations Convention and legislation on criminal procedure.
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. Article 8: Surrender of jurisdiction

This article provides that the Member State with preferential jurisdiction over the vessel
that is the subject of the action may surrender that jurisdiction in favour of the State

taking the action, with the aim of facilitating prosecution and subsequent investigations.

. Article 9: Settlement of disputes

This article lays down the procedure for the resolution of disputes that may arise
between Member States in connection with the interpretation and application of the

Convention.

To a large extent it uses the text of Article 26 of the Naples II Convention, and is also in

line with the present Article 35 of the Treaty on European Union.

. Article 10: Final provisions

This article uses Article 32(1), (2) and (3) of the Naples II Convention without change.

. Article 11: Accession

This article uses Article 33(1) and (4) of the Naples II Convention without change.

. Article 12: Amendments

The wording of this article is based on that of Article 34 of the Naples I Convention.
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. Article 13: Depository

This article uses Article 35 of the Naples II Convention.
10. Financial implications of the initiative
The financial implications of the proposed Convention will be nil as no expenditure is

required over and above that on the present activities of the customs authorities of the

Member States in the fight against illicit trafficking in narcotic drugs.
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