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1) Negligence in Money Laundering Legislation:

The Action Plan on organised crime calls in Recommendation 26 (b) for an examination of

the opportunity of extending laundering to negligent behaviour.

The question of negligence regulations was discussed by the Money Laundering Contact
Committee at a meeting in December 1997. At this meeting, some of the delegations were
of the opinion that such regulations could have a negative impact on co-operation with
banks and financial institutions. It was stated that reporting officers could easily become
subject of prosecution when failing to report a suspicious transaction to the competent

authorities by negligent behaviour.
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2)

On the other hand it seems in practice to be rather complex to prove the intent of offenders
in money laundering cases. One reason could be found in the fact that money launderers
often have no direct involvement in the predicate offences and purely act as financial
consultants for organised crime. By introducing negligence in money laundering legislation
the number of convictions would probably increase. At the same time, criminal law only
rarely accepts criminal responsibility without intent. It should however be noted in this
context that the 1990 Strasbourg Convention on Laundering, Search, Seizure and
Confiscation of the Proceeds from Crime, in Article 6, paragraph 3 that Each Party “may”
establish as offences acts where the offender “ought to have assumed that the property was
proceeds”. This provision serves as a kind of recognition by the drafters of the Convention

that, in the field of money laundering, extention to negligent offences may serve a purpose.

The purpose of the first part of the questionnaire is to assess money laundering legislation

within the Member States in respect of negligence.

In order to address this question in more detail, delegations are requested to answer the

questions set out in Annex 1.

Reversal of the burden of proof for the legitimacy of property:

Reversal of the burden of proof for whether property is legitimately acquired or not is linked
with the question of negligent money laundering and is often mentioned as a necessary
element in the fight against organised crime. It raises however in some Member States
constitutional questions although the European Court of Human Rights in the so-called
Salabiaku and Pham Hoang cases seem to have accepted, under certain conditions, the
reversal of burden of proof in principle.

Article 5, paragraph 7 of the 1988 UN Convention Against Illicit Traffic in Narcotic Drugs
and Psychotropic Substances provides that Parties to the Convention “may consider
ensuring that the onus of proof be reversed regarding the lawful origin of alleged proceeds
or other property liable to confiscation, to the extent that such action is consistent with the

principles of its domestic law and with the nature of the judicial and other proceedings”.

7615/99 EN



The link between illegal assets and the corresponding predicate offences is in the vast
majority of cases in practice almost impossible to prove. That is why there has been a call
from a number of players to regard the reversal of the burden of proof as a “conditio sine

qua non" in order to improve the fight against money laundering and organised crime.

In some Member States the legislation provide for the reversal, or partial reversal of the

burden of proof, when Courts are called upon to confiscate assets after conviction.

The United States, Ireland and to a certain extent the United Kingdom® have civil forfeiture
regimes in place. In the US, the state must show probable cause that property represents the
proceeds or instruments of crime. The burden then falls on a claimant to disprove that.
Under the Irish legislation, the court will issue a restraining order if it appears to the court
that property is proceeds of crime and the £ 10,000 threshold is satisfied, and will generally
not do so only if it is shown to its satisfaction by the property owner that either of these

conditions is not met. In both cases, a reverse burden of proof applies.

Criticism of the US legislation has led the Attorney General to include in a current bill
which will update the US confiscation and forfeiture legislation, a provision to place the
onus on the government to satisfy the court to the civil standard of proof that the property is
tainted. The UK report suggests that in their civil confiscation system it should be up to the
authorities to prove, to the civil standard, that property is the proceeds of crime or intended

to use in crime.

Recommendation 7 (2) of the Report of the Informal Money Laundering Experts Group,
doc. 12706/98 Crimorg 173, suggests that Member States should consider adopting
measures which will enable the Court to confiscate proceeds of crime unless the owner of
the assets shows, to the satisfaction of the Court and within a reasonable period of time, that
they have legally been acquired. This rebuttable presumption should be adopted in

conformity with the so called Salabiaku case of the European Court of Human Rights.

! The UK presented in November 1998 the third report of the working group on confiscation. It is

based on wider powers for the courts to order the forfeiture of proceeds of crime in civil
proceedings.
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When discussing this questions one of the arguments against the reversal of the burden of
proof can be found in Article 6, paragraphs 1 and 2 of the Convention on the Protection of
Human Rights dealing with the right to a fair trial and the provision that everyone charged

with a criminal offence shall be presumed innocent until proven guilty according to law.

The European Court of Human Rights has ruled on alleged violations of Article 6,
paragraphs 1 and 2 of the Convention amongst others in the so called cases of Salabiaku and
Pham Hoang (case 14/1987/137/19 and 66/1991/318/390) concerning illegal importation of
drugs.

In both cases the application of provisions of the French Customs Code, Article 392
paragraph 1 (a person in possession of smuggled goods shall be deemed responsible for
customs evasion) and Article 373 (in any proceedings concerning a seizure of goods, it shall
be for the person whose goods have been seized to prove that he has not committed an
offence) were questioned. Pham Hoang complained that he had been convicted on the
statutory presumptions of guilt which were contrary to Article 6 paragraphs 1 and 2 of the
Convention because they were incompatible with the rights of the defence and with the
presumption of innocence. Salabiaku complained that the way in which Article 392
paragraph 1 of the customs Code had been applied to him was incompatible with Article 6,

paragraphs 1 and 2 of the Convention.

The Court rejected the complaints on the grounds that in both cases the presumption of the
responsibility was not an irrebuttable one and that in the particular cases the courts had duly

weighed and assessed the evidence before it.

In order to assess the legal situation in the Member States, delegations are requested to

answer the questions in respect of the reversal of the burden of proof set out in Annex II.

Please send your answers, before 1 June 1999, to the General Secretariat, for the attention
of Mr Burkhard Mubhl, tel 32 2 285 6677, fax 285 79 63, E-mail

Burkhard.Muehl@consilium.eu.int.

7615/99 EN



Annex |

Negligence in money laundering offences

1.1

1.2

Does your money laundering legislation contain provisions on negligent
behaviour? Please describe the offence and attach to your answer the relevant provisions, if

possible in original and translation.

If not, what were the reasons for not including negligent behaviour?

If yes, what are your experiences with negligence in money laundering
offences? Do you have any statistics on the number of prosecutions for those offences? How
many convictions under your money laundering legislation were based on negligence? What

is the ratio as compared to the number of convictions based on intent?

Avre there ongoing discussions in your country to include negligent

behaviour in the future?

Did negligence regulations in money laundering offences lead to problems
in the co-operation with institutions which are subject to reporting obligations under the

Money Laundering Directive?

Does under your legislation a failure to report a suspicious or unusual
transaction result in criminal or administrative proceedings? Please describe relevant

legislation and submit texts.

Is negligence regarded as an important element of your money laundering

legislation?
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Annex |1

Reversal of the burden of proof

1. Does your legislation provide for reversal of the burden of proof in money laundering cases?

1.1 If yes, please explain the rules and procedures (applicable only in confiscation matters after
conviction etc.)

2. Does your legislation provide for a partial reversal or alleviation of the burden of proof or
for a standard of proof deviating from the general penal requirements, and having an effect
similar to that of a partial reversal?

Please state what standard law enforcement authorities and the defendant must satisfy
respectively.

2.1 If yes, please explain the procedures (applicable only in confiscation matters after
conviction etc.)

2.2 Are there any other provisions available to alleviate the difficulties of prosecution and law
enforcement authorities in these cases?

3. Have any constitutional or other difficulties or challenges arisen in relation to any legislation
relevant to questions 1 and 2?

4. Is there any discussion in your country concerning proposals to reverse the burden of proof
in money laundering/asset confiscation cases?

If yes, please provide details.

5. Is there any discussion in your country to apply the civil standard of proof in confiscation
matters?
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