Council Doc 9903/00
DROIPEN 24

EXPLANATORY MEMORANDUM ON JUSTICE AND HOME AFFAIRS
MATTERS

DRAFT FRAMEWORK DECISION ON THE IDENTIFICATION,
TRACING, FREEZING, SEIZING AND CONFISCATION OF
INSTRUMENTALITIES AND THE PROCEEDS FROM CRIME

Submitted by the Home Office on July 2000
SUBJECT MATTER

The draft Decision was tabled by the French Presidency on 30 June 2000, however an
English version only became available on 19 July. The document was deposited for
scrutiny on 20 July. The instrument is intended to convert the Joint Action of 3
December 1998 on the same subject into a Framework Decision to enhance Member
States’ abilities to provide each other with assistance in the identification, tracing,
freezing, seizing and confiscation of instrumentalities (ie. the assets, such as vehicles,
used to commit offences) and the proceeds of crime. The UK is fully in compliance with
all measures proposed by the 1998 Joint Action.

The provisions, if adopted, would further supplement other existing instruments in
particular the 1990 Council of Europe Convention -on Laundering, Search, Seizure and
Confiscation of the proceeds of Crime.

This initiative also complements work being undertaken in the Council following on
from the Tampere conclusions dealing with mutual recognition, in particular the
recognition of pre-trial orders between Member States, to enable competent authorities
to quickly secure evidence and seize moveable assets.

In a footnote to the draft Framework decision, the Presidency refer to an explanatory
note which they have produced. This will be forwarded to the ‘Committees for their
information when it becomes available.

Article 1

This article deals with Member States implementaton of the 1990 Convendon. It
imposes an obligation on Member States to ensure that no reservations are maintained
under Articles 2 (confiscation measures) and 6 (money laundering offences) of the
Convention.. The text is virtually unchanged from the previous Joint Action and defines
a broad range of crimes to be the subject of asset confiscation and money laundering
legislation.

The only change from the original text provided for the draft Framework Decision
would remove Member States’ abilities to make reservations with regard to the
confiscation of proceeds from offences punishable under legislation on taxation. Tax




evasion is already considered a serious crime in the UK and our confiscation regime
applies fully to it.

Article 2
This article specifies that laundering offences defined under the 1990 Convention and
framework decision are to be punishable by a penalty of not less than 5 years.

The specific offences referred to - of the conversion or transfer of property and
concealment or disguise of the true nature or ownership, knowing that such property is
the proceeds of crime — are punishable by a maximum of 14 years under UK legislation
contained within the 1994 Drug Trafficking Offences Act and 1988 Criminal Justice Act
as amended.

Article 3

This article requires that Member States’s law should allow for the confiscation not only
of the proceeds of crime but also of property of equivalent value. This provision was
included in the original Joint Action and is a principle which UK confiscation legislation
fully allows for. There is one minor revision to the original article, whereby the exclusion
clause relating to property of a value less than 4000 Euros replaces what was previously
referred to as “the proceeds of crime in minor cases”. Initial consideration suggests that
this will not affect appliaction of this article in practise.

Article 4

This article contains two provisions. Firstly it imposes a general obligation on Member
States to ensure that their legislation and procedures make it easy to quickly trace and
identify criminal proceeds in response to applications from other Member States.

Secondly the article develops article 1.3 of the 1998 joint Action which referred to
making restrictive use of the optional grounds for refusal of a request for assistance
under Article 18 (2) and (3) of the 1990 Convention. These optional grounds for refusal
and a further one at 18(4) have now been removed, and would have the effect of not
allowing the UK to refuse a request on the basis that confiscation is not provided for in
respect of a certain offence in the UK. This abrogation of the principle of dual
criminality, is a step which the UK considers essential if mutual recognition is to work
effectively. There will therefore be a clear connection between negotiations on this article
and those taking place on other initiatives in particular relating to mutual recognition
generally and with respect to the freezing of assets in particular.

Article 5
This article reflects a provision included in the original joint action with no obvious
change of effect.

Article 6

This updates the Joint Action provision relating to the freezing of assets - upon receipt
of a request from another member state - to prevent assets being dissipated and therefore
not available for potential future confiscation. The revised version removes an exception
clause that such action would not be mandatory where contrary to the national law.

At present many of the requests from other Member States relating to asset freezing are
made very eatly in proceedings, typically at the investigative stage; this is consistent with



many European States’ domestic powers. By contrast, UK legislation requires that
proceedings have been instituted against an individual or are imminent before we can
take such an action.

Measures agreed at the Special European Council Summit in Tampere in October 1999,
commit Member States to work towards the implementation of the principle of mutual
recognition and, as already mentioned, this principle is first being applied to pre-trial
orders to freeze assets. If agreement can be reached in this context, this will meet the
objectives of the proposed article.

Articles 7-9

These relate to the implementation of the measure. Member States must complete any
necessary steps to enable them to conform to this Framework Decision by 31 December

2001.
LEGAL AND PROCEDURAL BASIS
i) Legal basis

Article 34(2)(b) of the Treaty on European Union.

ii) European Parliament procedure

Article 39 of the Treaty on European Union requires the Council to consult the
European Parliament before adopting measures covered inter-alia by Article 34(2)(b) and
their opinion is being sought on the matter.

1ii) Voting Procedure

Unanimity in the Council

iv) Impact on United Kingdom Law

It is likely that some amendment to our domestic legislation may be necessary.
APPLICATION TO THE EUROPEAN ECONOMIC AREA

The Draft Decision does not apply to the European Economic Area

CONSULTATIONS WITH OUTSIDE INTERESTS

The Government will be considering what wider consultations need to be catried out
with regard to this draft framework decision.

POLICY IMPLICATIONS

See comments as above on the specific articles




FINANCIAL IMPLICATIONS

De minimis.

TIMETABLE

The framework decision is being discussed in the substantive criminal law working group
in Brussels for the first time on 26 July. .

OTHER OBSERVATIONS

None

Minister of State

The Home Office




