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Report to the European council in Edinburgh from the Coordinators'
Group on Free Movement of Persons

Commentary
Developing the new post-Maastricht structures

A number of reports show the thinking behind the new structures
to be implemented when the Maastricht Treaty came into effect on
1 November 1993 (for background see: Statewatching the new Europe:
a handbook on the European state, Statewatch, 1993 especially
"Trevi, Europol and the European state, ppl5-36; The Council of
the European Union, Martin Westlake, Catermill Publishing, 1995,
pp233-251; Justice and Home Affairs in the European Union, Bieber
R and Monar J (eds), European Interuniversity Press, 1995, "The
K4 Committee and its position in the decision making process",
Michael Niemeier, pp321-331).

The political rationale marking the shift from mechanism developed
from 1976 including the ad hoc Trevi group, the Ad Hoc Group on
Immigration, and the Coordinators of Free Movement to the new Justice
and Home Affairs Council, the K4 Committee and its Steering Groups
and Working Parties is set out in the Conclusions of a special meeting
of the European Council in Brussels on 29 October 1993 under the
Belgian Presidency.

A number of available reports cover the practical proposals for
implementing Title VI (Article K) of the Maastricht Treaty agreed
in December 1991. These are:

1l.Implementation of the Treaty on European Union in the fields of
justice and home affairs, report from the Coordinators on the
Free Movement of Persons to the Personal Representatives, CIRC
3624/2/92 REV 2, Confidential, Brussels, 29 April 1992 (6
pages) .

This report sets out the basic parameters of the post-Maastricht
structure: K4 Committee, three Steering Groups and Working
parties. It deals with the relationship between the K4
Committee and COREPER. This emphasises that "The K4 Committee
would act autonomously in giving opinions referred to in the
first indent of Article K.4."

It also sets out five areas where "work programmes" had already
been "adopted":

-the Treaty on European Union and the declarations attached to it;

-Asylum and immigration policy programmes (Maastricht European
Council) ;

-European plan to combat drugs in its non-Community aspects;

-TREVI action programme (TREVI Ministers in Dublin) ;

-Palma document (Madrid Council) .

2.Implementation of the Treaty on European Union: operation of the
Council and organisation of the General Secretariat, Group



of Personal Representatives to General Affairs Council,
6252/92, Limité, Brussels, 7 May 1992 (27 pages).

This report deals this the changes needed in the Council, COREPER
and the General Secretariat of the Council following the
implementation of the Maastricht Treaty (Treaty of European
Union, TEU, entering into force on 1 November 1993). It defines
the role of the General Affairs Council (Foreign Affairs
Ministers) as including "institutional matters" and of
considering all reports to go to European Councils. One rule
change to be introduced was that:

"any decision or operational conclusion adopted in a meeting of
Ministers alongside a Council meeting (eg: over lunch)
must be confirmed in the plenary Council meeting."

A new Directorate General H with the General Secretariat of the
Council was to be created with 22 staff.

The classification of documents and their confidentiality was of
concern:

The General Secretariat is in any event planning to set up a special
office for 1 January 1993 to take charge of classified
information, in particular operations relating to the

recording, reproduction, translation, transmission,
conservation and destruction of such information" (emphasis
added) .

The General Secretariat of the Council was to have two external
offices: one in Geneva (which already existed) and one in New
York "to be established".

Annex III from the Political Committee (part of the old
intergovernmental "European Political Cooperation", EPC)
deals with arrangements for Title V (Common foreign and
security policy) and Title VI (justice and home affairs).

3.Coordinators' Group on the free movement of persons - Programme
of work during the United Kingdom Presidency, CIRC 3653/92,
Confidential, Brussels, 2 July 1992 (8 pages).

This report deals, in part, with the new structures. Here the
Coordinators are concerned to link the needs of the existing
groups to the new structures. For example, of the CELAD group
of drugs coordinators (Comité Europénne de Lutte Anti-Drogues)
started in 1989, whose work "would come under all three pillars
of the Maastricht Treaty." Or of the Trevi group whose work
was distinct from other intergovernmental cooperation
involving "practical operational police cooperation."

The issue of communications systems needed is raised. Trevi already
had its own system (Trevi Secure Fax Network, TSFN) and judicial
cooperation was using the COREU system - set up in July 1973
to provide an encrypted network to deal largely with foreign
affairs (a updated system CORTESY took over in 1995).

4 .Reproduced below: Report to the European Council in Edinburgh



from the Coordinators' Group on Free Movement of Persons, CIRC
3687/1/92 REV 1, Confidential, Brussels, 3 December 1993 (17
pages) .

5.Group of Coordinators "Free Movement of people" - work programme
of the Belgian Presidency, CIRC 3653/93, Confidential,
Brussels, 28 June 1993 (9 pages).

This report too deals with both the progress on the Palma report
and the preparations for implementing Title VI.

Introduction

The report below was presented to the European Council in Edinburgh
in December 1992 under the UK Presidency a year after the Maastricht
Treaty was agreed. It has two parts: 1) an update on the progress
of measures set out in the Palma document; 2) in the Annex, the
proposed "Work structures for Title VI".
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Group on Free Movement of Persons
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Group on Free Movement of Persons

FREE MOVEMENT OF PERSONS

1. The European Council in Madrid in June 1989 adopted the Palma
document that had been drawn up by the Coordinators' Group.

2. Since then, the Coordinators' Group has regularly reported to
the European Council on the state of progress with the measures
envisaged in the Palma document.

3. In the Palma document and in the subsequent reports the
Coordinators' Group has emphasized its opinion that the creation
of an area without Internal frontiers, in accordance with Article
8A - on which different legal interpretations still persist -
requires the application of certain essential measures enabling
joint organization and reinforcement of checks at external frontiers
and co-operation in other fields.

4. In its last report the Coordinators' Group drew particular
attention to the importance of three main instruments

- the draft Convention on the crossing of external frontiers



- the Dublin Convention on the determination of the State responsible
for examining an asylum application lodged in one the States

- an instrument setting up a European Information system (EIS).

5. The Coordinators' Group has now carried out a detailed review
of the progress made on the measures set out in the Palma document.

Progress continues to be made in connection with many of these
measures, for example through the development of Europol, the
implementation of decisions on the exchange of liaison officers,
the development of the customs information system, and of the customs
external frontier enforcement strategy, and actions in the Community
area (e.g. abolition of fiscal frontiers, firearms control and plant
health protection measures), although only partial implementation
has been achieved in many of them. The position on the three main
instruments is as follows.

(a) Draft Convention on the crossing of external frontiers

Many of the measures in the Palma document depend on the signature,
ratification and implementation of this.
Convention.

The Member States concerned in the last remaining problem that
prevents the Convention from being opened for signature
have continued discussions but the problem remains unresolved.

In the meantime, and in accordance with the request of the European
Council in Luxembourg work has continued on the detailed measures
that would be required to Implement the Convention. The Immigration
Ministers have already approved a number of such measures.

(b) European Information System (EIS)

The Member States have agreed that the implementation of the
Convention on External Frontiers requires a separate instrument
on the creation, organization and operation of a computerized
information system, and that such an instrument must contain
provisions for data protection and judicial and police co-operation.
The European Council in Maastricht requested the Coordinators'
Group to examine the structure of a European Information System
(EIS), examining first the possibility of extending to all Member
States the arrangements already concluded by some of then. The
Coordinators' Group examined the prospects for basing an EIS on
certain provisions of the Convention applying the Schengen
Agreement. The European council in Lisbon requested that the work
on drafting such an instrument be conducted so as to allow the
instrument to be signed during the second half of 1992, if possible.

The draft text of an instrument based on relevant provisions of
the Schengen Convention has been tabled during the present
Presidency and several discussions have been held in the specialist
Horizontal Group that has been established by the Coordinators'
Group to deal with the EIS. However. the work has not yet reached
the stage when the text can be opened for signature.

(c¢) Dublin Convention




Four Member States have now ratified the Dublin Convention. Detailed
work on implementation measures is being taken forward.

6. To sum up, no further work is required on the substantive
provisions of the External Frontiers convention that are not related
to the last remaining problem, and the text of the Dublin Convention
is, of course, concluded. Preparatory implementation work is being
taken forward on both instruments : this will need to continue up
to and beyond ratification. The third main instrument, on the EIS,
is at an earlier stage of evolution, since the substantive text,
that has been prepared following the request of the European Council
in Lisbon, is still under discussion.

7. The Coordinators can report that substantial progress has been
made in a range of the measures envisaged in the Palma document.
They note, however, that a number of outstanding issues remain and
that the signature, ratification and implementation of the three
main instruments described above will inevitably extend beyond the
end of 1992.

At this stage it is clear that it will not be possible to remove
internal frontier controls completely on 1.1.1993.

IT. WORK STRUCTURES FOR TITLE VI OF THE TREATY ON EUROPEAN UNION

8. In accordance with the request of the European Council in
Lisbon, the Coordinators' Group has continued its deliberations on
the organization of work structures for the implementation of Title
VI of the Treaty on European union. The Group is confident that
its preliminary conclusions (set out in attached note) will provide
a sound general basis for the commencement of work under Title VI,
though the final arrangements for work programmes and structures
will naturally have to be considered by the Council on the advice
of the Article K4 Committee in the light of the requirements of
the work at the time. Subject to the European council's approval
of the Group's present recommendations, there are certain practical
arrangements (e.g. communications) on which further preparatory
work can usefully done before the Title VI arrangements take effect.

The Group may also need to review its recommendations for the
handling of drugs issues in Title VI in the light of the European
Council's decisions on the future of CELAD.

ITI. FUTURE ROLE OF THE COORDINATORS' GROUP

9. Important work will be required beyond 1 January 1993 on the
implementation of the Palma programme. The Coordinators' Group
believe that there will continue to be a need for them both to
co-ordinate that work and to provide a source of advice to the
European Council on Title VI matters until the establishment of
the Article K4 Committee.

IV. RECOMMENDATIONS

10. The Coordinators' Group suggest that the European Council in
Edinburgh may wish to adopt the following conclusions



"The European Council underlines the importance of free movement
of persons in the Community and welcomes the progress which has
been made towards achieving it, but notes with regret that many
of the essential measures envisaged in the Palma document will not
be implemented by 1 January 1993. At this stage it is clear that
it will not be possible to remove internal frontier controls
completely on 1.1.1993.

The European Council calls on the Member States concerned with the
last remaining problem with the External Frontiers Convention to
make every effort to resolve that problem. so that the Convention,
which is an essential measure for the common regulation of the
community's external borders, can come into effect at an early date.

The European Council also urges all Member States to step up their
efforts to conclude an instrument on the European Information System
as soon as possible, since this measure is also an essential
complement to the External Frontiers Convention.

The European Council urges all Member States that have not ratified
the Dublin Convention to do so as soon as possible.

The European Council requests the Coordinators' group

on the Free Movement of Persons to ensure that all outstanding
preparatory work relating to the implementation of the External
Frontiers Convention and Dublin Convention and other essential
measures is taken forward urgently.

European council notes with approval the work of the Coordinators'
Group on the work structure for Title VI of the Treaty on European
Union and requests the Group to ensure that detailed plans are taken
forward for the development of communication systems for work within
Title Vi and any further points on which planning is needed to prepare
for the implementation of Title VI.".

ANNEX

WORK STRUCTURES FOR TITLE VI
OF THE TREATY ON EUROPEAN UNION

Note by the coordinators' Group on Free Movement of Persons

I.INTRODUCTION

1. This report, prepared at the request of the European Council
in Lisbon, takes as its starting point the Coordinators' Group's
report to the Personal Representatives (CIRC 3624/2/92) which was
approved under the Portuguese Presidency. In that first report
the Group reviewed relations between COREPER and the K.4 Committee,
the role and organisation of the K.4 Committee. and. in broad
outline, the structure subordinate to the K.4 Committee.

The Coordinators recognize that the K4 Committee will need to
consider the working structures when the Treaty on European Union
enters into force and the Group will wish to keep the matter under
review in the meantime. They also recognize that the structures
proposed below are of a provisional nature and will require review



in the light of experience after approximately 18 months.

2. In view of the very wide range of subjects covered in Title VI,
the Group concluded in its first report [ subject to two scrutiny
reservations ] that the work under the aegis of the K.4 Committee
should be organised into three sectors

-immigration and asylum
-security and law enforcement. and police and Customs cooperation
-judicial cooperation.

The Group further concluded that for each sector there should be
a steering group which would propose to the K.4 Committee a work
programme/timetable each year, which would be reviewed six months
thereafter. The working parties needed to process the anticipated
work, and their appropriate terms of references would be
automatically reviewed together with the work programme, and
adjustments would be made as necessary.

3. The present report concentrates on the arrangements beneath the
proposed steering groups, on internal communications and on
arrangements for contact with third countries.

IT. WORKING METHODS OF THE PRESENT REVIEW

4. Since the Coordinators' Group took the view that the central
principle should be that structures should be moulded to fit the
work programme, it was necessary for them to obtain a realistic
idea of the work programme that would actually be required during
1993. The senior group currently operating in each sector (TREVI,
Immigration, CELAD, MAG 92, Judicial Co-operation) was therefore
asked to provide the Coordinators' Group with its best estimate
of the likely work programme, together with comments on a number
of specific questions. These work programmes were provided as a
tool to assist the Coordinators' Group to consider the Title VI
infrastructure and the Presidencies during 1993 are naturally not
bound by them.

ITI. GENERAL PRINCIPLES

5. In addition to the broad operating structure described in its
first report to Personal Representatives, the Coordinators Group
believes that working arrangements under Title VI should strive
to meet the following general principles, wherever possible:

- Where matters can be effectively dealt with by an exchange of
information, not requiring negotiation, this should normally be
channelled through the General Secretariat of the Council. Work
should thus be handled in as flexible a way as possible and formal
meetings would be kept to the level most compatible with the
efficient conduct of business.

- Not only should the present opportunity be taken for a radical
scrutiny of operating structures, but future working arrangements
should constantly be kept under review with the aim of further
streamlining. on the other hand, structures that have worked well



in practice should not be abandoned without good reason.

- At all stages care should be taken to ensure that the role and
functions of the steering groups are clearly defined and do not
merely replicate those of the K.4 Committee, and that working groups
also have clear and well targeted tasks to perform.

- Work should always be handled in ways that are as flexible as
possible, and which make use of expertise from within other sectors
of Title VI whenever that is of real benefit. Such a "horizontal"
input by experts from another sector might be ad hoc for a particular
item, or on a more continuing basis.

- The confidential handling arrangements for sensitive security
information should command the confidence of the users.

IV.PROPOSED WORKING STRUCTURES

6. The following outline structure for each of the three sectors
is not intended to be rigidly prescriptive. Thus, the Coordinators'
Group has not, for example, attempted to allocated a precise
distribution of topics to each proposed working group, nor to suggest
the frequency with which the steering groups might consider
individual topics. In the Group's view, the essential thing at
this stage is to get, for planning purposes, a good general view
of the number and type of working groups that will be necessary.
The fine tuning of the arrangements can be done nearer the time
of implementation.

7. There will be some subjects in which two or more of the sectors
have a continuing heavy interest, so that there will be a question
of how such truly horizontal issues fit into the system. The
Coordinators' take the view that. as a general rule, each working
group should be under the aegis of a particular steering group.
The steering groups for other sectors may have a considerable
interest in the working group. In such circumstances, the
Coordinators consider that the K.4 Committee will ensure that
communication takes place between the steering groups, with the
secretariat fully involved. In addition it should be a particular
task of the K.4 Committee to ensure horizontal working practices,
and it would be for the K.4 Committee to resolve any problems between
the sectors that might arise in practice.

As far as co-operation between police and customs services are
concerned, the task will be primarily undertaken by the steering
committee responsible.

8. Subject to the above points, the Coordinators envisage
the following work structure

(a) Immigration and asylum

In the immigration sector, there will be a clear need for working
groups on asylum and on immigration policy. Two further working
groups will be required on the control of external frontiers and
on visas, though the possibility of combining these groups should
be considered in the light of progress with the implementation of
the External Frontiers convention and of the operation of Article



100C of the European Union Treaty.

The work of the steering group and of the working groups on this
sector would be supported by the clearing house for asylum and,
if approved by Immigration Ministers, the clearing house for
immigration, and these clearing houses should work together as
closely as possible.

(b) Security and law enforcement and police and customs cooperation

The composition and working methods of the steering group in this
sector should reflect the broad areas to be covered.

Particular importance should be given to horizontal work, including
the putting into place of a framework for co-operation between the
Member States, in accordance with the provisions of the Treaty on
European union.

A distinct working group will be required on counter-terrorism.
Participation in this group and access to the group's documents
should be restricted to the agencies directly involved. This will
necessitate a secure communication network.

A working group will be required on public order, training and
scientific and technical work, a small amount of which will also
require secure communications.

A working group will probably be required on combatting serious
crime. The work of this group is closely related to work in the
judicial co-operation sector. A close working relationship between
experts in these areas will be needed. This working group would
take 1into account any proposals from the Ad Hoc Group on
International organized Crime set up by Ministers at their meeting
on 18 September 1992 and which has been asked to report within 6
months.

Europol requires a separate working group.

The Coordinators considered whether, in addition to the general
participation of customs services in the work of this sector, there
were sufficient specialist customs issues (e.g. Customs Information
System, Naples Convention) to require the continued existence of
a separate working group. The Coordinators concluded that such
a working group should be maintained.

As regards drugs issues within Title VI, the Coordinators had the
benefit of advice from CELAD that drugs matters within Article K
would best be handled within the security. law enforcement, etc.
sector.

The Coordinators agree with CELAD on that point, and accordingly
propose that there should in any event be a working group on drugs
issues within Article K under the direction of the steering group
for this sector. The precise scope and terms of reference of the
working group will depend partly on further consideration of the
implications of Article K.1.4.

(¢) Judicial co-operation




The Coordinators confirm their previous view that the importance
of this area within Title VI requires that it should be treated
as a distinct sector, with its own senior steering group. The
Coordinators were struck, however, by the great degree of separation
between Judicial co-operation on civil and criminal matters, which
reflects the administrative arrangements in many Member States.
The Coordinators are concerned that there should not be a senior
steering group that simply joins the products of two working groups
(civil and criminal) without giving added value an co-ordination.
The Coordinators believe that when the Union Treaty comes into
effect the first task of the steering group in this sector should
be to review the organisation and to produce, within six months,
proposals that address this issue.

(d) Horizontal issues

There i1s at present one matter. the European Information System,
that the Coordinators have found to require a special group,
reporting direct to the Coordinators, because no distinct sectoral
area can appropriately take the lead.

The need for this working group will continue for the time being.
Further issues requiring such arrangements may be identified in
future.

(e) International fraud

The Coordinators' Group notes that Article K.1 (5) of the Union
Treaty specifically mentions as a matter of common interest
"combatting fraud on an international scale insofar as this is not
covered by [K.1] (7) to (9)." The work structures that are eventually
set up will need to be organised so as to cover this subject, and
the work will involve an input by police, customs -and judicial
co-operation interests.

Communications and security

9. The Coordinators particularly enquired into the security needs
of the various sectors, in view of the great importance of preserving
the confidence of users. In the light of the advice from TREVI
and the other expert groups it is clear that the need for special
security is overwhelmingly concentrated in the counter-terrorism
area, though there is also a similar requirement for a small amount
of information to do with certain technical police and security
questions. Security vetting and handling procedures will therefore
need to be extended to the wvery small number of Commission and
Secretariat staff who would need to be involved with this material.

10. In the field of police co-operation there is a good deal of
day-to-day exchange of sensitive information between individual
Member States. This requires a secure communications network.
On the advice of TREVI, the existing TREVI encrypted fax system
provides the obvious way of dealing with this material and with
other similar exchanges of operational information. As for the bulk
of TREVI material, and for the material for the other sectors, the
Coordinators are in no doubt that a new system needs to be set up
to serve the needs of Title VI on a common basis. This will require



a degree of confidentiality to allow for the circulation of papers
with a security classification. The extent to which it would be
useful to use such a system for the circulation of non-TREVI material
will need to be assessed. A specification for this needs to be
prepared urgently, and coatings obtained.

Executive committees established by Conventions

11. The Dublin Convention establishes an Executive Committee and
it is envisaged that the External Frontiers Convention will do the
same. These Committees, and any future ones that may be established
by similar Conventions, may need to operate at a Ministerial level,
and the Coordinators gave some thought to the way in which that
function might be discharged once a Council of Ministers was
established under the Treaty on European Union. Although the
Council of Ministers could not discharge the Executive Committee
function in its character of Council, there should be no practical
difficulty in reconvening the appropriate Ministers in Executive
Committee guise, and in scheduling meetings to assist this.

Contacts with third countries

12. A number of third countries currently enjoy special briefing
arrangements with TREVI, centred on the six-monthly Ministerial
meetings. Different arrangements for contact with third countries
exist within customs co-operation, and in the other sectors there
are less routine arrangements for third country contact. The
Coordinators recommend that these arrangements should be
rationalised on an agreed basis that reflects the needs of Title
VI as a whole. As a matter of principle, contact with third
countries should be conducted by the Presidency.

13. The particular case of the Dublin Group will need to be examined
further in the light of decisions on the future activities of CELAD.



