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Figure 74. Case sample analysis | Syria | Focus on references to EUAA products and EZ

judgement.
120%
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80%
60% il a%%
84%
40%
20%
.
Is relevant EUAA COI referenced Is the EUAA CG referenced and Is the CJEU judgement E.Z v
and taken into account? taken into account? Federal Republic of Germany (C-

238/19) referenced and taken
into account?
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Annex 7: Mock case exercise

The mock case exercise was one of the integral elements of the pilot convergence analysis,
which presented an innovative way of exploring existing differences in national decision
practices. The aim of this exercise was to eliminate all elements related to the specifics of the
cases EU+ countries examine, the factor which national determining authorities consider
central for the variation of recognition rates. Removing all variables related to the specificities
of the caseload allowed for a simulation of what would happen if the exact same case were to
be examined across the EU+. On that basis, the EUAA explored whether, to what extent, and
for what reasons variations in recognition rates would persist.

The mock case was designed as a realistic and

Case reference: MCO1/23 balanced scenario, presented via an interview transcript.
The interview itself was designed on the basis of actual

Date of application: 28 January interview transcripts shared by EU+ countries. The

2023 applicant was from Afghanistan and presented a main
claim which could be broadly related to 'westernisation’,

Name: Ahmad or the adoption of values and behaviours typically

associated with the 'West' in countries such as
Afghanistan. The topic was chosen due to its relevance
and complexity. At the same time, the availability of
specific EUAA guidance on the matter allowed for

Country of origin: Afghanistan

Place of origin: Gardi Ghos,

Nargarhar certain ‘benchmarking’ towards a common assessment,
Sox=ralo as well as actual analysis of the use and impact of the
existing country guidance. However, it should be noted
Civil status: unmarried that the topic was selected precisely because of the
need for a complex individual assessment, and due to
Ethnicity: Pashtun known differences of interpretation between EU+
countries on the issue at stake. The matter is also
Religion: Sunni subject to pending cases at the CJEU.™

CJEU, Request for a pre m nary ru ng from the Rechtbank Den Haag, z tt ngsp aats 's-Hertogenbosch
(Nether ands) odged on 25 October 2021 — K, L v Staatssecretar s van Justte en Ve ghe d (Case C-646/21).
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Relevance Complexity Guidance

‘Westernisation’ is a The examination of such claims often The EUAA ‘Country
commonly presents challenges in terms of Guidance: Afghanistan’
encountered claim not credibility and risk assessment, as it from January 2023

only in relation to relates to personal values and includes a dedicated
Afghan applicants, behaviours. section ‘3.13. Individuals
but across other perceived as

countries of origin as  The legal analysis is also not without ‘Westernised’ as well as
well, including Iraq complexities, in particular when other guidance which
and Somalia. addressing the topic of nexus to a was relevant to the case.

reason for persecution.

EU+ countries were asked to share observations on the interview itself, and, most importantly,
to submit a decision on the case.

Certain bias due to the simulation nature of the exercise should be expected and
acknowledged. The very context of the exercise, i.e. undertaking it within the EUAA pilot
convergence analysis, is likely to have contributed to a wider than usual use of and reference
to EUAA materials, for example.

Following a preliminary analysis of the submitted documents, an online workshop was
organised in August 2023 to further explore the underlying national policies and practice,
which had resulted in different outcomes across the participating EU+ countries.

13 EU+ countries shared a total of 14 outcomes™ of the case examination on the basis of a
mock interview record and notes on additional available documents within the case file: BE,
CZ, DK, ES, FI, FR, LU, NL, NO, PT, RO, SE, SK.

The notes below reflect some of the identified differences, without aiming to be exhaustive.
Excerpts from the translations of the submitted documents have been included to illustrate
certain differences. These should be read with caution, noting that these quotations are often
presented without their contextual placement.

Credibility assessment and risk analysis

The approach to credibility assessment varied significantly. Some decisions focused
extensively on credibility assessment [e.g. NL, RO, SE] while others moved directly to the legal
analysis [e.g. BE, DK, PT].

With regard to the burden of proof, SE concludes, for example ‘The country information
above shows that there may be a risk that returnees who have stayed for a long time in
Western countries will be considered non-Muslim or non-Afghan. The Migration Agency's
assessment is that this is not something that everyone who returns to Afghanistan after a long
time abroad would risk. The burden of proof lies primarily on the applicant io make probable

a ‘

? DK shared two poss b e outcomes.
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that such a risk exists, in the same way as the applicant needs to make probable other
grounds for protection.’

Other countries relied on the available COI in this regard, without placing additional
expectations on the applicant beyond what was expressed in the personal interview. SK, for
example, specifically mentioned in the explanatory note to the decision ‘Given that the burden
of proof in the asylum procedure is shared equally between the applicant and the authority
examining his or her application, the Migration Office provided information on the applicant’s
country of origin and other relevant evidence into the procedure.’

Same facts — different assessments

The mock case exercise was designed to remove all variables in terms of caseload
specificities and to explore whether, to what extent and for what reasons variations in
recognition rates would persist. Decision-makers received the same information about the
case in the form of an interview record and information on supporting documents. From this
common starting point, the 13 EU+ countries presented four different outcomes in 14
decisions™.

Figure 75. Outcome of the mock case exercise: overview

B Refugee status @ASubsdary protecton ERejecton

The table below highlights the extracts of the shared documents outlining the main reasons
for the taken decisions:

Main reason

Fall =

@ g 9 §
P @ 5E =
£~ mm._uu
= 53 vl g
=1 'I—""-Qo -
o Q8 3P @
Q o o @x

In view of the foregoing, in particular the applicant's

BE profile, his young age, the young age upon departure
from Afghanistan and his individual circumstances,
judged cumulatively, a well-founded fear of persecution
can be assumed upon return to Afghanistan; whereby in
his case a connection can be made between the feared
persecutions and an imputed political or religious
conviction.

CZ No reasoning shared.

3 DK shared two poss b e outcomes, the ke hood of wh ch wou d depend on the content of the yr cs of the
songs performed by the band the app cant took part n.
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DK
(positive)

DK
(negative)

ES

Fl

FR

Applicant’s western lifestyle, which he expresses through
the way he dresses and through his songs, place him in
risk of being perceived as an opponent of the regime
under the Taliban.

Your fear of the Taliban due to your westernization cannot
lead to asylum.

you have lived in Afghanistan for the first 14 years of
your life.

you still consider yourself a Muslim and you speak
Pashto fluently

you left due to economic circumstances

The fact that you have changed and become more
inspired by western culture does not on its own put you
in risk of personal persecution

your songs do not have critical content that would catch
the attention of the Taliban.

Conflict with people of village not qualify for asylum (long

. time ago and no direct harm)

In case of return, he would be perceived as an atheist,
and a person who supports the western authorities,

| which is clearly a target for the Taliban.

"Your activities that refer to Westernisation [...] have not
been particularly visible or public'

'You are still a religious Musiim. Therefore, adapting back
to the cultural environment would not be contrary to your
beliefs either'

'There is no indication in the COl that persons returning
specifically to Afghanistan have been subjected to
systematic violations of their rights, precisely because of
their asylum application’

Residence permit granted because return to Afghanistan

. is not actually possible'

...taking into account the information available in the
above-mentioned note (EUAA Targeting 2022), the sincere
and credible acquisition of an ideology, way of life or
practice in Europe may give rise to fears of persecution
where the person concerned cannot be expected to
renounce it or refrain from practicing them in the event
of his return to Afghanistan, such a waiver or abstention
would amount to a violation of his fundamental rights.’
'Furthermore, in a third step, the Office observes that it has
also made it clear that his religious views and the way in
which he lives his religion expose him to persecution, not
only on the part of the Taliban, but also on the part of the
most conservative fringes of Afghan society, who impose a
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LU

NL

NO

PT

strict practice of Islam and might consider it to be non-
believers'

In this context, it follows from the Country Guidance:
Afghanistan’ of the European Union Agency for Asylum
(‘AUEA’) that Afghans who identify with Western values
may also be targeted by armed groups, as they may be
perceived as non-Islamic, as supporting the former
government or as spies’

2. Your ordained Westernisation is unbelievable

2.1 There is no religious or political opinion

2.2 You have no characteristics that are virtually
impossible to change and which you cannot hide.

2.2.1 You have explained briefly and generally about your
westernisation

2.2.2 L ove making music is not a deep-rooted belief

2.2.3 Believing in science is not a deep-rooted belief

2.3 You have stated vaguely about your integration in the
Netherlands

2.4 Your clothing style and freedom to shave off your
beard do not count as expressions of a deep-rooted
westernisation.

3. Your alleged apostasy is unbelievable

3.1 You are not now in the negative attention of the Taliban
3.2 You siill believe in Islam and practice your faith as well.
3.3 You do not express a dissenting religious belief

3.4 The Taliban is not aware of your lifestyle in the
Netherlands

4. The bank robbery is considered credible

While it will be stressful for you to have to adapt the way
you dress, refrain from playing music and shave, these are
not violations of your basic human rights or measures
that, in an overall assessment, have such serious
consequences for you that it constitutes persecution.

[...] The UDI therefore believes that the general security
situation in your home in Nangarhar province does not as
such prevent you from travelling there.

'Nor has it been possible to establish any objective factual
situation showing that he has been persecuted in his
country of nationality, nor has it been possible to establish
any causal link between the fear invoked and any reason
associated with [...]'

"The Afghan nationality of the applicant and taking into
account the guidelines of the Furopean Asylum Support
Office —EASO Country of Origin Information Report
Methodology have been established.

In view of the above, we are led to conclude that there is a
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serious risk of serious harm to the applicant in the event
of a return to the country of nationality, namely a serious
threat to life or physical integrity in the face of a
widespread and indiscriminate violation of human rights,
due to the inability of the State to provide effective
protection. '

RO We consider that people who have acquired moral, social
and political values different from those of the Taliban
are at future risk of being subjected to certain violations of
fundamental human rights.'

The person in question falls within the definition of the
refugee ‘sur place’.

SE Your case is therefore assessed in relation to the whole of
Afghanistan'

'The Swedish Migration Agency finds that an adaptation of
lifestyle, values and religious practice during a stay in a
secular society cannot in itself be regarded as worthy of
protection based on the refugee grounds mentioned in
the fourth chapter of the Aliens Act or in Article 10 of the
Qualification Directive. In our finding, for so-called
Westiernisation to lead to a well-founded fear of being
persecuted, it needs to be based mainly on political or
religious motives, which is, according to the assessment
above, not the case with you.'

"You have not provided reliable information that your family
owned a savings bank and that it was robbed. You have
therefore not made probable that there exists an individual
threat against you upon return for this reason.’

SK ...in the event of return, he could face persecution on
religious grounds, which does not exclude the available
information on the country of origin, while at the same time
the decision is fully in line with the national case law of the
Slovak Republic as well as with the usual practice in similar
cases.'

It should be noted that the outcomes also varied in form. In some cases, EU+ countries
presented an explanatory note, a recommendation for decision or a similar accompanying
document, which would be the basis for the formal decisions, but not a part of it, which is
shared with the applicant. This was the case in particular for positive refugee status decisions
[BE, ES, LU, 5K].
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The role of the personal interview

The mock interview record was developed specifically for the purposes of the pilot
convergence analysis. It is based on actual anonymised transcripts shared by EU+ countries™
and aimed to present a balanced and realistic case.

While the mock case could not directly identify national practices in relation to the personal
interview, the responding authorities were asked to share their observations in relation to the
interview record.

Three countries replied that the interview would not be conducted in a significantly
different way than the one of the mock case in their national context: BE, PT, RO.

Some formal aspects were noted as different by Fl (differences in rights and
obligations read in the beginning of the interview and in the structure/order of the
interview).™

Topics which would have been explored further by some countries included:
e |dentity and personal background: FR, NO, SE, SK

Health and current medication: Fl

Family profile: FR, LU

Journey: FR, SK

Ideas and views: BE, NO (whether a Western lifestyle is fundamental to his

identity), SE

Religious convictions: FI (and attitudes towards Islam), NL

Ability to adapt to Afghan society: NO

The banking activity: FR, NO, SE

Possible violence or threats in Afghanistan: Fl

Activities in host country: BE, FI (visibility of social media activities from abroad),

LU (and reasons for not applying earlier)

e Security situation in the district: FR (in relation to credibility and potentially
exclusion)

Two countries (Fl, NO) specified that they would give the applicant more thorough
instructions for the free narrative and ask more open questions.

Additional standard questions would be asked in SK: mutual understanding among
interpreter and applicant; regarding possible political activities, military service,
whether he/she has been subject to criminal proceedings; questions about documents
other than those presented (to verify identity);

FI would confirm the understanding between the applicant and the interpreter at the
end of the interview and whether they disclosed all reasons for applying. Fl would also
provide the applicant with an estimate on the processing time of his application.

SE noted that they would have conducted a follow-up interview to collect further
information on the topics they found not explored sufficiently. FR also noted that the
applicant should be subject to a second interview in order to clarify some elements.

4 nterv ew transcr pts were shared by BE, DK, FI, RO, SI.
5t s key that those standard parts vary further across countr es.
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Reference to EUAA information and guidance

The direct use of EUAA documents varied across countries (Eigure 76).

Figure 76. Explicit reference to EUAA guidance and information: overview,

oy
A
4

EUAA genera gu dance

EUAA Country Gu dance
conco. [

In addition to the 8 countries referring to CG in the decision and the 6 referring to EUAA COl,
one other country noted that relevant EUAA COIl and CG were used when preparing their
conclusion; however, the document were not explicitly mentioned in the submitted document.

Additionally, it can be observed that the references to the EUAA CG on Afghanistan pertain to
various sections, including most notably 3.12. Individuals perceived to have transgressed
religious, moral and/or societal norms and 3.13. Individuals perceived as 'Westernised'.

Establishing identity

Starting with the identity of the applicant, it would appear that a different probative value was
given to the applicant’s tazkera. For example, NO remarked ‘We note that Afghan documents
on a general basis have very low notoriety’. Fl and LU also noted that further investigations
would be part of standard practice. On the other hand, RO stated ‘On the occasion of the
application for international protection, the applicant stated that the name was AHMAD, an
Afghan national, born on 28/04/2000 in Gardi GHOS, Afghanistan, presenting Original
I.D.(tazskira) for the purpose of proof of identity. Therefore, the identity of the applicant is
proven.’ In FR, the establishment of identity would require more details from the applicant,
referring to his place of origin, life in Afghanistan, etc. Similar remarks were made by SE.
Others did not appear to put the identity of the applicant in question [e.g. BE, PT].

The applicant’s age and experiences

For BE, the years spent outside Afghanistan during adolescence appeared decisive for the
outcome of the examination and his young age was assessed as a key risk-enhancing
circumstance. BE concluded ‘In view of the foregoing, in particular the applicant's profife, his
young aqge, the young age upon departure from Afghanistan and his individual
circumstances, judged cumulatively, a well-founded fear of persecution can be assumed

upon return to Afghanistan’.
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On the other hand, the negative decision of DK stated ‘we found it important that you are a
young, healthy man that is capable of finding a job and making a life for yourself in
Afghanistan’. The reasoning in the decision of NO was similar to that of DK.

SE also concluded that ‘[...] you have lived your formative years in Afghanistan and five years
in Turkey, which can also be considered to be a predominantly Muslim country. You should
therefore be familiar with Afghan society, its customs and traditions, even taking into account
that the Taliban took power after you left the country. The Migration Agency therefore finds
that it should not imply significant difficulties for you to reintegrate yourself into an Afghan
context, nor can you be seen as unfamiliar with the culftural and religious expectations that
you will face upon return.’

The latter can be directly contrasted to BE's assessment, which reads: ‘It should be noted that
the applicant spent part of his adolescence, an important and special phase in the
development of a young person, outside Afghanistan. These formative years are essential in
the formation of a world view and the adoption of values and norms, as a result of which,
given the exposure to Belgian society, he may have unconsciously adopted “Western”
behaviours and characteristics.’

Visibility of the applicant’s activities and associated risk

EU+ countries also had a different, and in some cases decisive appreciation of the visibility of
the applicant’s artistic activities. For example, Fl stated: ‘The Finnish Immigration Service notes
that your activities that refer to Westernisation when you live outside your home country have
not been particularly visible or public. You're not sure if your social media posts are visible to
people other than your friends. In addition, you told that you have few friends living in
Afghanistan or contact them on social media. In view of the above, the Finnish Immigration
Service considers it unlikely that your social media posts would have attracted special
attention in your home country.’

In the assessment of the NL it was emphasized that it had not been shown that the activities
had already become known to the Taliban, ‘Finally, it has not been shown that the Taliban are
already aware of your lifestyle in the Netherlands, insofar as this would be contrary to their
interpretation of Islamic regulations. You have stated that you have published videos on
Youtube in which you make music, but it has not been plausible that these videos are already
known to the Taliban.’ It was further clarified during the workshop that as a standard practice
NL would also look into the risk of this information becoming known to the Taliban in a future-
oriented analysis.

On the other hand, the decision of FR highlights ‘However, it is apparent from his remarks that
he regularly uses social networks, through public personal accounts, on which he has already
published his musical performances, and that he also plans to publish new videos on the
YouTube shared content platform, thus ensuring a certain visibility for his artistic activities.
The Office observes in this respect that it is apparent from the video sent by the interested
party after his hearing that he plays guitar with several individuals, including a woman singing
in the English language, thus opposing numerous Taliban standards (FUAA Country of Origin
Information report, "Afghanistan: Targeting of individuals’, 08/2022)."
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[t is interesting to note that, while some countries, like FR above, found ‘playing guitar with
several individuals, including a woman singing in English’, would be sufficient to oppose
‘numerous Taliban standards’, DK considered it decisive what the actual content of the songs
was. They commented ‘We cannot conclude a decision from the case, due to lack of details in
the interview. We have however drafted two possible outcomes. One is asylum granted in
case the applicant had informed that his English songs included lyrics that expressed pro-
western culture. The other is a refusal of asylum in case the applicant had stated details
about the song lyrics being of irrelevant/random content’.

‘Fundamental to identity or conscience’

The topic of ‘westernisation’ is intrinsically linked to the notion of ‘characteristic or belief that is
so fundamental to identity or conscience that a person should not be forced to renounce it’,
reflected in the QD under Article 10(1)(d). Several countries referred to this notion, with
different consequences, due to the threshold which they appear to apply in this regard. BE, for
example, explains ‘Not every Afghan who returns from Europe will actually be Westernized.
There must be characteristics or beliefs that are so fundamental to the identity or moral
integrity of an applicant that should not be asked to give it up’, making a reference to the
judgment of CJEU in C-71/11 and C-99/11. SK also made a direct reference to this judgment.

FR, in particular, noted ‘taking into account the information available in the above-mentioned
note (EUAA Targeting 2022), the sincere and credible acquisition of an ideology, way of life
or practice in Europe may give rise to fears of persecution where the person concerned
cannot be expected to renounce. it or refrain from practicing them in the event of his return to
Afghanistan, even though such a waiver or abstention would amount to a violation of his
fundamental rights’.

On the same topic, NL concluded ‘2.2 You have no characteristics that are virtually
impossible to change and which vou cannot hide. You have not demonstrated that personal
characteristics are extremely difficult or almost impossible to change, which cannot be
concealed either. After all, you do not have any of these characteristics. You have stated that
you love music and believe in science, wear Western clothing and want the freedom to shave
your beard short. These are not personally extremely difficult or virtually impossible to change
characteristics. According to WI2019/1, you are therefore expected to adapt to the way of life
in Afghanistan upon return.’

For Fl, key element in the risk assessment would be firstly, whether the adapted values and
beliefs be such a fundamental part of the applicant’s identity that changing and adapting to
the religious norms of the Taliban be a serious violation of his rights. As stated in the decision,
merely adapting to a more western lifestyle and values is not, as such, considered so
fundamental that a person could not be expected to adapt to the norms of his home country.

NO also noted ‘However, it does not appear from your explanation that you cannot or will not
comply with the injunctions and limitations that apply. While it will be stressful for you to have
to adapt the way you dress, refrain from playing music and shave, these are not violations of
your basic human rights or measures that, in an overall assessment, have such serious
consequences for you that it constitutes persecution.’
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SE noted that ‘The UNHCR Guidelines on Religious-Based Asylum Applications state that
religious belief, identity or lifestyle can be considered as such fundamental elements of
human identity that one cannot be forced to conceal, alter or renounce in order to avoid
persecution (p. 13). [...] In order to determine whether it is persecution, it must be examined
how important or central the belief is for the asylum seeker (paragraph 16) (see The Swedish
Migration Agency. Legal position regarding the method of examination when religion,
including conversion and atheism, etc. [...] . SE also noted ‘The Migration Agency therefore
concludes that you would probably be perceived as different from the norm if you returned to
Afghanistan with the same appearance and with the same behaviour as in Sweden. However,
in the assessment above the Migration Agency found that you have not made it probable that
the Westernisation process you have undergone has become such a central and important
part of your identity that you cannot be expected to adapt or adjust it. You are thus expected
to adapt in terms of appearance and in your actions upon return in such a way that you do
not expose yourself to risk.’ In terms of expected behaviour upon return, SE further remarks ‘it
can be expected of you to take the measures required upon return to reduce the risk of ill-
treatment, which includes deleting any social media accounts that could be considered
problematic.’

In addition, NL appeared to require that such a belief is a ‘deep-rooted inner religious or
political belief’. In a similar vein, SE noted ‘The Swedish Migration Agency finds that an
adaptation of lifestyle, values and religious practice during a stay in a secular society cannot
in itself be regarded as worthy of protection based on the refugee grounds mentioned in the
fourth chapter of the Aliens Act or in Article 10 of the Qualification Directive. In our finding, for
so-called Westernisation to lead to a well-founded fear of being persecuted, it needs to be
based mainly on political or religious motives, which is, according to the assessment above,
not the case with you.’

Nexus to a reason for persecution

Among the positive decisions, there were also some differences in the analysis. In refugee
status decisions, countries identified a different reason for persecution:

Imputed political opinion: RO

Religion: SK

Imputed political opinion and/or religion: BE and FR

Imputed political opinion, religion, and/or membership of a particular social group: LU

While their decision on the mock case was negative, FHl specified that in case of a positive
decision on the ground of ‘Westernisation’, the reason for persecution would be religion and
that imputed political opinion and MPSG could in some cases be considered.

The ground was not clearly specified by DK and ES.

Some of the negative decisions also analysed the topic of nexus. For example, the analysis of
NL included the following points: '2. Your ordained Westemisation is unbelievable - 2.1 There
is no religious or political opinion [...] 3. Your alleged apostasy is unbelievable [...] - 3.3 You do
not express a dissenting religious belief [...]’.
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SE also addressed religion and political opinion. ‘From your own account, the Migration
Agency finds that you have not made probable that your current approach to religious belief
and religious practice is of such importance to you that it can be seen as an individual
characteristic that cannot be changed. This assessment takes into account that you grew up
in Afghanistan with a religious practice similar to what you will encounter upon return. You
are, therefore, not a refugee based on religious beliefs. [...] Your political values are
influenced by the values that come from living in a democratic country. However, you have
not showed that you have your own personal political opinion or are politically active in any
way in relation to your new way of thinking. You express criticism of the Taliban's way of
governing Afghanistan and criticism of the way Islam is interpreted and implemented in
society there. However, the Migration Agency considers that the views you have expressed
regarding the Taliban in Afghanistan are not sufficiently developed or substantiated in order
to be assessed as a political opinion in accordance with the directive. Therefore, you cannot
be seen as a refugee based on political opinion.’

With regard to nexus, SE further concluded in a section titled ‘Westernisation’: ‘The Migration
Agency also finds that the group of Afghans who have lived in Europe and return to
Afghanistan cannot be seen as a particular social group; there is no nexus. The reasons for
this being that they do not share an innate characteristic, or a common background that
cannot be changed, or share a characteristic or belief that is so fundamental to identity or
conscience that a person should not be forced to renounce it. The reason being that a
person's Westernisation process can be very different and contain different elements of both
cultural, political and religious nature and change over time’.

Subsidiary protection ground

The ground for granting subsidiary protection also appeared to differ between the two
responding countries. CZ referred to protection under ‘§¢ 14a odst. 2 pism. b) zdkona o azylu)’,
i.e. in relation to Article 15(b) QD. PT, on the other hand, concluded that there was ‘serious
threat to life or physical integrity in the face of a widespread and indiscriminate violation of
human rights, due to the inability of the State to provide effective protection’, wording that
suggests reference to Article 15(c) QD.

Actor of protection

There were also different approaches to the issue of actor of protection. While several
countries explicitly state that the Taliban are not considered an actor of protection [e.g. LU,
PT, RO], NL instead highlighted the fact that the applicant did not seek protection in relation to
threats from his community before fleeing Afghanistan: ‘When asked, you stated that the
police were looking for the persons who had committed the bank robbery, but not that you
sought further protection. Since you are afraid of persecution by these persons, that should
have been expected of you'.

Structure and format of decisions

The structure and approach of decisions also varied among countries. While the latter should
not directly impact the outcome, it is also likely to play a role in terms of directing the

- ‘
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examination by requiring the decision-maker to address and reason different elements and to
a different extent.

Few followed an approach that clearly differentiated the steps of the assessment, i.e.
identification of material facts - credibility assessment - risk assessment - legal analysis. In
particular, the differentiation of risk analysis as a separate step was only explicitly done by FI.

It is also interesting to note that several countries appeared to start their analysis from the
requirement of nexus to a reason for persecution, rather than the feared acts.

In terms of the elements of the refugee definition explicitly addressed in the decision, most
countries addressed persecution and nexus. Several of them also addressed the topic of actor
of protection [e.g. ES, LU, PT, RO]. RO addressed this differently, having a separate
determination on the requirement ‘outside the country of origin’, while subsuming the analysis
on acts of persecution, nexus to a reason for persecution, and actor of protection, all as
‘cumulative conditions for an act to constitute persecution’. The requirement of actor of
persecution was also addressed within the same section.

Among the 14 submitted decisions, the average length was 6.6 pages, ranging from DK,
where a positive decision was 1.5 pages and a negative one was 2 pages, to RO, where the
positive decision was 16 pages.

Some decisions addressed the substance of the case at hand directly and exclusively [e.g.
DK]. Others included general guidance. For example, RO included several paragraphs with
general explanation with regard to the subjective and objective elements of well-founded fear,
as well as on credibility assessment, sur place claims, the ground of imputed political opinion.
Some countries included more contextual COI, in addition to COI directly relevant to the case,
including Fl, PT, RO. The approach to COlI further varied among countries. There was no
explicit reference to COI sources in some decisions [BE, LU], while others included an
extensive list of consulted sources, also referenced within the decision [FI].

The writing style also varied significantly, with some countries sharing a document drafted in
simple language and addressing the narrative directly to the applicant [DK, Fl, NL, NO, SE],
while others adopted a more formal writing style [e.g. PT, RO].
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Annex 8: Convergence survey — appeal
instances

Following the initial survey to national determining authorities, the EUAA developed a
corresponding survey to members of courts and tribunals.

Timeline | 4 - 26 April 2023
Objectives of the This survey aimed to qurm the_ pilot con‘v.ergence analysis
survey performed by the EUAA in relation, specifically, to the appeal
instance.
It included two aspecis:
¥ Insight into the different factors which impact recognition rates
(refugee status, subsidiary protection, negative decisions) at
national level

Reflections and suggestions regarding the approach of
the pilot study.

Responses | 20 from 11 Member States:
BE, DE, PL, PT, FR, CZ, HR, SE, IE, IT, SI

The survey was addressed to the members of the EUAA CTNet
and the EUAA Judicial Experts Pool. Thus, multiple answers
from the same member state were received on certain
occasions.

Questions

1. Which national judicial authority do you currently work at? Please indicate the
name of court/tribunal and the country.

Reasons for variation in recognition rates

2. Has your court/tribunal or another relevant authority in your country conducted
an analysis of variation in decision practices and outcomes at the appeal instance?

3. If yes, please share relevant information on the topics below:
The cases that were selected (specific type of procedure, specific country, specific
profile, etc.):

The reasons for conducting the review and for the selected scope

The elements in the file that were analysed (contents of the 1st instance file,
hearing recording/transcript, COIl used, decision issued at the appeal
instance, etc.)
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The main factors you identified as leading to variation in decision practices
and outcomes, if any

Any lessons learned from the process of the review (methods that worked
well, aspects that could be ameliorated, etc.)

If variation in practices was identified, follow-up measures taken to address
them, if any

4. Have you noticed any specifics in the international protection cases which
reach the appeal instance in your country, in particular from Afghanistan, Iraq,
Nigeria, Somalia, and Syria (e.g. place of origin, ethno-religious background,
common claims), which in your view impact recognition rates and lead to apparent
variations? Please elaborate.

5. Are there landmark cases or other national (judicial) guidance that you apply or
otherwise take into consideration in the examination of cases from Afghanistan,
Iraq, Nigeria, Somalia and Syria at your national level?

6. In the examination of cases from the above-mentioned countries, do you take
into account some other form of guidance (national or peer/coming from within the
judicial body you work for)? If yes, please specify.

7. In the examination of cases from the above-mentioned countries, do you refer
to COl reports published by the EUAA? If yes, please specify which.

8. In the examination of cases from the above-mentioned countries, do you take
into account the EUAA common analysis and guidance notes (country guidance
documents) and/or relevant country-specific UNHCR guidelines? If yes, please
specify which.

9. Have you noticed that with regard to any particular topic or profile your current
approach is different from the assessment put forward in the respective EUAA
country guidance documents? If yes, please elaborate on how they differ.

10. In your practice, do you consult the EUAA judicial publications? If yes, please
specify.

11. Do you find that established judicial procedures and/or jurisprudence in your
country are generally in line with EUAA judicial publications? If not, please specify.

12. Are you aware of appeals against the application of the safe third country
concept in your Member State? If known, please specify the most common
outcome of such appeals.

13. Are you aware of appeals against the application of the safe country of origin
concept in your Member State? Towards which countries of origin? If known,
please specify the most common outcome of such appeals.

14. Are there any other specifics of your national system, either at first instance or

at appeal level, which in your view may contribute to differences in recognition
rates compared to other EU Member States? If yes, please specify.
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15. Are you aware of diverging decisions on the same topic (related to
international protection) within the judicial institution you currently work for or
among courts at your national level? If yes, what do you believe is the reason
behind their divergence?

Implementation of the pilot study on convergence

16. Would your national authority responsible for the appeal instance be available
to take an active part in the pilot study on convergence? If unsure, please provide
contact details of whomever might be able to provide an answer on behalf of your
national authority.

17. Would it be possible for your national authority responsible for the appeal
instance to contribute to this analysis by providing case samples?

18. In order to define meaningful case samples, the analysis needs to focus on
comparable cases across different EU+ countries. In your opinion, what would be
suitable profiles?

19. How many cases per profile would you consider a meaningful sample for your
country at appeal level?

20. Do you have any additional comments regarding a potential case sample
analysis of appeal decisions?

21. Are there any other tools that you would consider relevant to the convergence

analysis project at appeal level (e.g. workshops, thematic surveys, interviews,
etc.)?
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Annex 9: Appeals case samples

The case sample analysis was an integral part of the pilot convergence analysis. It relied on
the voluntary contributions from EU+ countries which were asked to submit at least 5
anonymised recent cases for each of the two selected profiles. Case samples were collected
in June — July 2023.

Afghanistan: Syria:

Hazara applicants men between 18 and 42 years of age (in
relation to draft evasion claims)

29 cases submitted by AT (6), BE (5), CZ (1), 26 cases submitted by AT (7), BE (3), DE (7),
DE (6), FR (6) and SE (5), of which 18 were FR (4) and SE (5), of which 23 were reviewed
reviewed.

Eventually, for the appeal instance the EUAA proceeded with the case sample analysis of 41 of
the shared relevant cases. The cases were reviewed in July — August 2023 by EUAA experts
on the basis of a case analysis tool developed for the first instance, which was adapted to the
specifics of the appeal instance level and made the object of a consultation with the advisory
group.

Finally, bilateral clarifications were asked with regard to some of the submitted cases.
For both groups, the case sample analysis tools collected some meta data, where available.

As a next step, the questions included in the analysis tool helped to understand the cases,
their differences and similarities. Therefore, a general response was envisaged for each of the
questions: Yes / No / Partially / Not applicable (N/A).

As a final step, the analysis considered each question in relation to relevant EUAA guidance
as a benchmark of a common approach. The analysists were asked to indicate whether for
each question, the examination of the case was as follows:

Not consistent with

EUAA approach Different approach Consistent with

with similar EUAA approach
outcome and outcome

leading to different
outcome

Furthermore, they were asked to identify the elements which were central to outcome of the
case.

An overview of some of these aspects is provided below.
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Afghanistan

Figure 77. Case sample analysis | Appeal | Afghanistan | Was this central to the outcome?
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Figure 78. Case sample analysis | Appeal | Afghanistan | Focus on references to CJEU and
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Syria

Figure 79. Case sample analysis | Appeal | Syria | Was this central to the outcome?
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Figure 80. Case sample analysis | Appeal | Syria | Focus on references to CJEU and EUAA

products
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