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I. INTRODUCTION 

1. On 4 June 2018 the Council adopted a decision authorising the Commission to open 

negotiations with the State of Israel for an agreement between the European Union and the 

State of Israel on the exchange of personal data between the European Union Agency for Law 

Enforcement Cooperation (Europol) and the Israeli competent authorities for fighting serious 

crime and terrorism (hereinafter the “Council Decision authorising the Commission to open 

negotiations”)2. 

2. The agreement is intended to provide a legal basis for the transfer of personal data between 

Europol and the competent authorities of Israel respectively, in order to support and 

strengthen their actions and their mutual cooperation in preventing and combatting serious 

transnational crime and terrorism, while ensuring appropriate safeguards with respect to the 

protection of privacy, personal data and fundamental rights and freedoms of individuals 

(point 1 of the negotiating directives annexed to the Council Decision authorising the 

Commission to open negotiations3). 

3. The Commission finalised those negotiations on 14 September 2022 and initialled the 

agreement (hereinafter the « draft Agreement ») on the same day, more than four years after 

the adoption of the Council Decision authorising the Commission to open negotiations. 

Subsequently, on 3 October 2022, the Commission presented the text of the draft Agreement 

to the Council (JHA Counsellors)4. 

4. At the meetings of Coreper on 30 September 2022 and of the JHA Counsellors on 3 October 

and 11 November 2022, some concerns were raised as regards, on the one hand, the conduct 

of the negotiations and, on the other hand, the conformity of the provisions concerning the 

territorial application of the draft Agreement with public international law and Union law. 

                                                 
2 Doc. 9331/18 and 9331/18 ADD 1. 
3 Doc. 9331/18 ADD 1. 
4 WK 12569/2022 INIT. 
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5. This opinion of the Council Legal Service (CLS) has been prepared following a request by the 

JHA Counsellors. It confirms in writing and further elaborates on the remarks made by the 

representative of the CLS in those meetings. 

6. This opinion is based on the text of the draft Agreement as presented to the Council for the 

first time at the meeting of the JHA Counsellors on 3 October 2022. It provides legal advice 

on two questions raised in this context, namely A) the conformity with public international 

law of the clause defining the scope of application of the draft Agreement in the territories 

occupied by Israel since 1967 (Articles 32(1) and 7 of the draft Agreement) and B) the 

conformity with Union law of the clause on the scope of application of the draft Agreement in 

the territories of the Member States (Article 32(2) of the draft Agreement). These two 

questions will be dealt with in turn, following the description of the relevant provisions of the 

draft Agreement as well as some preliminary remarks on the context and the procedural 

aspects of the negotiations. 

II. LEGAL AND FACTUAL BACKGROUND 

a) The draft Agreement 

7. The draft Agreement includes provisions specifying its territorial scope. Article 32(1) of the 

draft Agreement states that “this Agreement shall not apply to the geographic areas that came 

under the administration of the State of Israel after 5 June 1967”. The consequence of this 

provision is specified in Article 7(1) which reads that “Israel shall ensure that Personal Data 

received under this Agreement is used by its Competent Authorities, or other authorities in 

Israel to which such Personal Data has been transferred pursuant to Article 8, only in the 

territory to which this Agreement applies pursuant to Article 32(1)”. 
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8. The draft Agreement further stipulates that this principle is “without prejudice to the 

possibility to use Personal Data received under this Agreement pursuant to Article 7 of this 

Agreement”, thus establishing a derogation to the principle set out in Article 32(1). Paragraphs 

2 and 3 of Article 7 read as follows: 

“2. By way of derogation, a Competent Authority of Israel which has received Personal 

Data under this Agreement, or another authority in Israel to which such Personal Data 

has been transferred pursuant to Article 8, may exceptionally use such Personal Data in 

the geographic areas that came under the administration of the State of Israel after 

5 June 1967, in accordance with the conditions and safeguards set out in this 

Agreement, and solely for the protection of the civilian population, if the use is: 

(a) essential for the prevention of a criminal offence in case of an imminent threat to 

life; or 

(b) necessary for the prevention, investigation, detection, or prosecution of Criminal 

Offences, and Europol has given its prior authorisation for such use following a 

corresponding request. 

3. Where a Competent Authority of Israel which has received Personal Data under this 

Agreement, or another authority in Israel to which such Personal Data has been 

transferred pursuant to Article 8, makes use of such Personal Data by relying on 

paragraph 2(a), the national contact point for Israel shall inform Europol without 

undue delay of such use, and provide Europol with an explanation, in the light of the 

conditions set out in paragraph 2(a), as to why obtaining the prior authorisation by 

Europol pursuant to paragraph 2(b) was not possible” (emphasis added). 
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9. Regarding the scope of application of the draft Agreement in the territory of the Union, its 

Article 32(2) provides that “This Agreement shall apply to the territory of the Union in which 

and in so far as the Treaty on European Union and the Treaty on the Functioning of the 

European Union are applicable. By the date of entry into force of this Agreement, the Union 

shall notify Israel in writing through diplomatic channels of the Member States to whose 

territories this Agreement applies, and which are bound by this Agreement. Where, after the 

entry into force of this Agreement, additional Member States chose to be bound by this 

Agreement, the Union shall notify Israel accordingly. This Agreement shall apply to the 

territory of each such Member State five days following the date of the notification for that 

Member State” (emphasis added). 

b) The Council position 

10. As regards the context of the negotiations, the Council’s consistent position is that, in line 

with Article 21 TEU, international law must be observed as concerns the territories occupied 

by the State of Israel in 1967. In the Council conclusions on the Middle East Peace Process of 

18 January 2016, the Council stated that “[t]he EU expresses its commitment to ensure that - 

in line with international law - all agreements between the State of Israel and the EU must 

unequivocally and explicitly indicate their inapplicability to the territories occupied by Israel 

in 1967”5 . This position was recently restated by the Council in the European Union's 

position for the 12th EU-Israel Association Council meeting of 3 October 20226. 

                                                 
5 Doc. 5332/2016, point 8. 
6 Doc. 13103/2022, point 23. 
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11. This position is also clearly reflected in the negotiating directives annexed to the Council 

Decision authorising the Commission to open negotiations, which state that “[i]n accordance 

with EU policy, this agreement shall not apply to the geographic areas that came under the 

administration of the State of Israel after 5 June 1967”7. 

12. Paragraphs 2 and 3 of Article 7 of the draft Agreement, in so far as they provide for the 

application of the draft Agreement to the territories occupied by Israel in 1967, go against the 

Union’s position as expressed in the above-mentioned Council Conclusions and negotiating 

directives.8 

III. LEGAL ANALYSIS 

PRELIMINARY REMARKS 

13. As regards the conduct of the negotiations, the Council Decision authorising the Commission 

to open negotiations provided that: 

"The negotiations shall be conducted in consultation with the relevant Council Working Party 

and in accordance with the directives contained in the Addendum, subject to any directives 

which the Council may subsequently issue to the Commission. 

The Commission shall regularly report to the Council Working Party on the progress of the 

negotiations and shall forward all negotiating documents to it without delay.”9 

                                                 
7 See footnote 3. 
8 If the draft Agreement were to be signed and concluded with the derogation provided for in 

paragraphs 2 and 3 of its Article 7, it would be the first time that an international agreement 
between the Union and Israel would provide for its application to the territories occupied by 
Israel in 1967. It must be noted that recently the Commission signed, on behalf of the Union, 
a trilateral non-binding Memorandum of Understanding on Cooperation Related to Trade, 
Transport, and Export of Natural Gas to the European Union and Clean Energy Transition 
Cooperation with the Arab Republic of Egypt and the State of Israel, without a clause 
stipulating its inapplicability to the Palestinian territories occupied in 1967, in spite of the 
Council expressly conditioning its authorisation to sign the memorandum on the insertion of 
such a clause (see doc. 9584/2022 and doc. 9956/2022). 

9 See footnote 3. 
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14. In the course of the negotiations over the past four years, from June 2018 to September 2022, 

the Commission has not consulted the special committee designated by the Council Decision 

authorising the Commission to open negotiations pursuant to Article 218(4) TFEU, on the 

conduct of the negotiations. At the meetings of the JHA Counsellors of 19 May and 

3 June 2022, the Council working party, acting as a special committee within the meaning of 

Article 218(4) TFEU, has not received any information as regards, in particular, the 

negotiation of the derogation referred to in paragraphs 2 and 3 of Article 7 of the draft 

Agreement. The text of the draft Agreement was submitted to the JHA Counsellors for the 

first time on 3 October 2022, that is, only after the EU and the Israeli negotiating teams 

signed, on 14 September 2022, a “Summary of discussions” on the basis of which they agreed 

to “initiate the respective internal procedures for signature” (which means that the draft 

Agreement has been initialled). 

15. In so doing, in its role as negotiator, the Commission did not respect Article 3 of the Council 

Decision authorising the Commission to open negotiations, and as a result also Article 218(4) 

TFEU as interpreted by the Court of Justice in its judgment in Case C-425/1310. This is also 

contrary to the duty of sincere cooperation between institutions provided for in Article 13(2) 

TEU. It must be stressed, in this context, that by monitoring progress of and formulating 

opinions and advice on all aspects of the negotiations, the special committee provided for in 

Article 218(4) TFEU, in a spirit of loyal cooperation, is also safeguarding, the role of the 

negotiator in the conduct of the negotiations on behalf of the Union. 

                                                 
10 Judgment of 16 July 2015, Commission v Council, C-425/13, EU:C:2015:483, paragraphs 

64, 66, 67, 72 and 77. 
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16. Given the above, it is for the Council to decide whether the negotiations should be continued 

notwithstanding the fact that the Commission has initialled the draft Agreement (in particular 

because of the legal concerns which will be discussed in the subsequent sections of this 

opinion), and whether to address to the Commission an additional set of negotiating 

directives. Those directives, in line with the case law cited above, could specify with an 

appropriate degree of detail the requirements with which the negotiator would have to 

comply, in order to ensure the proper conduct of subsequent negotiations. 

A. CLAUSE ON TERRITORIAL APPLICATION OF THE DRAFT AGREEMENT IN 

THE TERRITORIES THAT CAME UNDER THE ADMINISTRATION OF THE 

STATE OF ISRAEL AFTER 5 JUNE 1967 - CONFORMITY WITH PUBLIC 

INTERNATIONAL LAW 

17. The CLS observes that, irrespective of its conformity with public international law (which 

will be assessed below), Article 7 of the draft Agreement appears to raise other significant 

legal issues, such as the clear definition of the scope of the derogation provided for by that 

provision, as well as the question whether the powers conferred on Europol in its application, 

would entail a measure of discretion that is compatible with the Treaties. 

18. However, detailed analysis of these issues goes beyond the scope of this opinion, which 

focuses only on the conformity with public international law of the principe of a derogation 

such as the one provided for in Articles 32(1) and 7 of the draft Agreement. 
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19. In this regard, first, in so far as Article 7(2) provides that the competent authorities of Israel 

“may exceptionally use such Personal Data in the geographic areas that came under the 

administration of the State of Israel after 5 June 1967, in accordance with the conditions and 

safeguards set out in this Agreement”, the conclusion by the Union of the draft Agreement in 

its current form would clearly entail its application to the territories occupied by Israel since 

1967. 

20. Furthermore, in the expression “geographic areas that came under the administration of the 

State of Israel after 5 June 1967” referred to in Article 7(2) and 32(1) of the draft Agreement 

the use of the term “came...after” rather than the term “have been...since” seems to suggest 

that the geographic areas in question also include those parts of the occupied Palestinian 

territories for which a transfer of certain competences, including in the field of police, has 

taken place between Israel and the Palestinian Authority pursuant to the Israeli-Palestinian 

Interim Agreement on the West Bank and the Gaza Strip, and more specifically Annex I 

thereto (Protocol Concerning Redeployment and Security Arrangements – also known as the 

Oslo II Accords), as well as the part of the occupied Palestinian territories which Israel asserts 

that it no longer occupies since its claimed unilateral disengagement in 2005, i.e. the Gaza 

Strip. 

21. Second, according to the consistent case-law of the Court of Justice, “as is apparent from 

Article 3(5) TEU, the European Union is to contribute to the strict observance and 

development of international law. Consequently, when it adopts an act, it is bound to observe 

international law in its entirety, including customary international law, which is binding upon 

the institutions of the European Union”11. 

                                                 
11 Judgment of 7 April 2022, United Airlines, C-561/20, EU:C:2022:266, paragraph 46 and the 

case-law cited. 
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22. Third, with regard to the legal status of the “territories occupied by the State of Israel since 

1967” and, more specifically, the West Bank, including East Jerusalem, and the Golan 

Heights, the Court of Justice noted that “[u]nder the rules of international humanitarian law, 

these territories are subject to a limited jurisdiction of the State of Israel, as an occupying 

power, while each has its own international status distinct from that of that State. The West 

Bank is a territory whose people, namely the Palestinian people, enjoy the right to 

self-determination, as noted by the International Court of Justice in its Advisory Opinion of 

9 July 2004, Legal Consequences of the Construction of a Wall in the Occupied Palestinian 

Territory (ICJ Reports 2004, p. 136, paragraphs 118 and 149). The Golan Heights form part 

of the territory of a State other than the State of Israel, namely the Syrian Arab Republic”.12 

23. Fourth, the Court of Justice has ruled that an agreement with a third State relating to such 

territories may raise questions as to the compatibility with the principle of the relative effect 

of treaties (pacta tertiis nec nocent nec prosunt), as consolidated in Article 34 of the Vienna 

Convention on the Law of Treaties,13 and with the right to self-determination, stated notably 

in Article 1 of the Charter of the United Nations. 

                                                 
12 Judgment of 12 November 2019, Organisation juive européenne and Vignoble Psagot, 

C-363/18, EU:C:2019:954, paragraphs 34 to 35 (emphasis added). Regarding the 
settlements established in some of the territories occupied by the State of Israel see also, 
paragraph 48. 

13 This article is entitled ‘General rule regarding third States’ and provides that “A treaty does 
not create either obligations or rights for a third State without its consent”. 
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24. In particular, in its judgement in Brita, the Court ruled that the parallel association agreements 

which the Union had concluded respectively with Israel and with the Palestine Liberation 

Organisation (PLO) for the benefit of the Palestinian authority both covered trade issues and 

had mutually exclusive territorial scopes, and that in those circumstances, “to interpret 

Article 83 of the EC-Israel Association Agreement as meaning that the Israeli customs 

authorities enjoy competence in respect of products originating in the West Bank would be 

tantamount to imposing on the Palestinian customs authorities an obligation to refrain from 

exercising the competence conferred upon them by virtue of the abovementioned provisions of 

the EC-PLO Protocol. Such an interpretation, the effect of which would be to create an 

obligation for a third party without its consent, would thus be contrary to the principle of 

general international law, ‘pacta tertiis nec nocent nec prosunt’, as consolidated in Article 34 

of the Vienna Convention”.14 

                                                 
14 Judgment of 25 February 2010, Brita, C-386/08, EU:C:2010:91, paragraph 52. 
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25. Furthermore, in its judgement in Western Sahara Campaign UK, which concerned the 

territory of Western Sahara, the Court of Justice ruled that if that territory were to be included 

within the scope of the EU-Morocco Association Agreement, which applies to the territory of 

the Kingdom of Morocco, “that would be contrary to certain rules of general international 

law that are applicable in the relations between the European Union and Kingdom of 

Morocco, namely the principle of self-determination, stated in Article 1 of the Charter of the 

United Nations, and the principle of the relative effect of treaties, of which Article 34 of the 

Vienna Convention is a specific expression”.15 

26. It follows from the foregoing that, as regards the occupied Palestinian territories, paragraphs 2 

and 3 of Article 7 of the draft Agreement, which do not reflect the distinct status of those 

territories, cannot be reconciled with the principles of relative effect of Treaties and of self-

determination and, for the parts of the occupied Palestinian territories where police 

competences have been transferred to the Palestinian authority as referred to in paragraph 20 

above, impinge on those competences. 

27. As regards the Golan Heights, which Israel occupied in 1967, it must be recalled that Israel 

annexed that territory in 1981 and that the United Nations Security Council unanimously 

condemned this annexation in its Resolution 497 (1981) in the following terms: “decides that 

the Israeli decision to impose its laws, jurisdiction and administration in the occupied Syrian 

Golan Heights is null and void and without international legal effect” and “demands that 

Israel, the occupying Power, should rescind forthwith its decision”. 

                                                 
15 Judgment of 27 February 2018, Western Sahara Campaign UK, C-266/16, EU:C:2018:118, 

paragraph 63, referring to the judgment of 21 December 2016, Council v Front Polisario, 
C-104/16 P, EU:C:2016:973, paragraphs 88 to 93, 100, 103 to 107 and 123. It is to be noted 
that in two subsequent judgments of 29 September 2021 (respectively in Case T-279/19 and 
in Joined Cases T-344/19 and T-356/19), the General Court annulled Council decisions 
concluding two agreements with Morocco which explicitly applied to products originating 
in the territory of Western Sahara and to the waters adjacent to that territory (see 
information note doc. 12927/2021). The Council and the Commission have appealed those 
judgments and those appeals are still pending (Joined Cases C-778/21 P and C-798/21 P and 
Joined Cases C-779/21 P and C-799/21 P). 
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28. Regarding the explanation given by the Commission representatives in the meetings of the 

JHA Counsellors, that application of the draft Agreement to these territories would be 

justified by Israel's duty under international humanitarian law to restore and maintain public 

order and safety in the territories controlled by its forces, it has to be noted that such a duty is 

indeed codified by Article 43 of the Annex to the Hague Convention on the Laws and 

Customs of War on Land and was further developed in the Geneva Convention Relative to the 

Protection of Civilian Persons in Time of War of 12 August 1949. 

29. However, Israel’s duty as occupying power to ensure public order and safety in the occupied 

territories does not imply that other States or international organisations would be allowed to 

assist it in the fulfilment of that duty, in violation of other principles of international law. In 

this regard, it must also be highlighted that, as referred to in paragraph 20 above, for certain 

parts of the occupied territories, certain police competences have been transferred to the 

Palestinian authority. 

30. The Commission representatives have not provided any relevant information as to whether, 

and if so how, they took the principles referred to above fully into account when including 

provisions such as Article 7(2) and (3) in the draft Agreement during the negotiations. This 

does not preclude that the Commission, in light of its right to submit recommendations to the 

Council under Article 218(3) TFEU, might explore alternative solutions in line with those 

principles. 

31. Given the above, Article 7(2) and (3), should not appear in the final text of the draft 

Agreeement and the reference to paragraphs 2 and 3 in paragraph 1 of Article 7 of the draft 

Agreement should be deleted accordingly. Alternatively, Article 7 could be deleted in its 

entirety in so far as Article 7(1) simply reproduces the content of Article 32(1). The last 

sentence of Article 32(1) should also be deleted. 
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B. CLAUSE ON THE TERRITORIAL APPLICATION OF THE DRAFT AGREEMENT 

IN THE TERRITORY OF THE UNION 

32. As regards Article 32(2) of the draft Agreement, which concerns its effects in the territory of 

the Union, it appears that the intention of its drafters was to address the various cases under 

the Treaties, which may result in evolution of the number and identity of Member States 

bound by the draft Agreement. With regard to Title V TFEU, those cases concern, in 

particular, the possibility for Ireland to opt in under Protocol 2116 and the possibility for 

Denmark to avail itself of Article 8 of Protocol 2217. 

33. As a preliminary remark, it is noted that, in case the draft Agreement is concluded, in 

accordance with Articles 1, 2 and 3 of Protocol 22, Denmark would not be bound by the 

Agreement, whilst, in accordance with Article 6 of Protocol 21, Ireland would be bound by 

the Agreement as a consequence of being bound by the Europol Regulation18. 

34. This being the result of the operation of the Protocols in this context, the CLS is of the 

opinion that, first, Article 32(2) of the draft Agreement does not reflect the contents of 

Protocols 21 and 22 and entails, therefore, risks of legal uncertainty as concerns their 

interpretation and operation, which is an internal matter of Union primary law. 

35. The terms used in Article 32(2) of the draft Agreement manifestly do not correspond to the 

terms of the Treaty providing for the possibility for Ireland to notify its wish to take part in 

the decision on the conclusion of the Agreement, rather than to the Agreement itself 

(Articles 3 and 4 of Protocol 21, so called "opt-in") or the possibility for Denmark to avail 

itself of Article 8 of Protocol 22. 

                                                 
16 Protocol on the position of the United Kingdom and Ireland in respect of the Area of 

freedom, security and justice. 
17 Protocol on the position of Denmark 
18 Regulation (EU) 2016/794 of the European Parliament and of the Council of 11 May 2016 

on the European Union Agency for Law Enforcement Cooperation (Europol) and replacing 
and repealing Council Decisions 2009/371/JHA, 2009/934/JHA, 2009/935/JHA, 
2009/936/JHA and 2009/968/JHA. 
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36. The position of Ireland and Denmark with regard to Title V TFEU measures, as provided for 

in Protocols 21 and 22, is a matter of Union primary law. It can be a “declaratory” element of 

an international agreement of the Union, but cannot be a subject of negotiations to be 

conducted under Article 218 TFEU. The Council Decision authorising the Commission to 

open negotiations reflects that position explicitly in its preamble. Moreover, the Council 

reflects systematically that position, as a matter of Union law, in its decisions on the signature 

and on the conclusion of international agreements, which are internal legal acts not subject to 

negotiations with third countries. Through these different provisions, third parties have access 

to the necessary information concerning the situation as regards Protocols 21 and 22. 

37. Second, it must be stressed that, as regards legal certainty, the legal consequences of 

Article 32(2) of the draft Agreement are unclear. In particular, it cannot be ascertained 

whether this provision should be interpreted as allowing Europol to use the data received from 

Israel only on the territory of the Member States which “are bound” by the draft Agreement, 

or whether it has some other meaning. 

38. Article 32(2) of the draft Agreement would therefore give rise to legal uncertainty as to the 

territorial scope of the draft Agreement and as to the conditions for the cooperation, one the 

one hand, between Europol and the Member States and, on the other hand, between Europol 

and third countries or international organisations. 

39. Furthermore, the reference in Article 32(2) of the draft Agreement to the possibility for any 

“additional Member State” to “choose to be bound” by an agreement concluded by the 

Union is not in line with primary law, which does not provide for such a possibility. 

40. Third, when it comes to the effect of such a clause on the application of the draft Agreement, 

the CLS notes that the objective of the draft Agreement is to allow the transfer of personal 

data between the competent authorities of Israel and Europol, with the exclusion of any direct 

form of cooperation between Israel and the competent authorities of the Member States. 

Therefore, the question whether Denmark is or is not within the scope of the territorial 

application of the draft Agreement is irrelevant. 
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41. In accordance with the rules provided to that effect in the Europol Regulation, Europol may 

exchange not only data originating from the Member States bound by the Europol legal 

framework and participating in it, but also the data from Denmark, third countries and 

international organisations. It follows that the fact that Denmark is not bound by the draft 

Agreement is irrelevant as regards the possibility for Europol to cooperate with Israel and in 

particular exchange with the latter the data originating from Denmark for the purpose of 

investigations opened in Israel. 

42. Moreover, the absence of a territorial clause would not affect the rules concerning transfers to 

Denmark of data pursuant to Article 8 of the draft Agreement. Pursuant to Article 8(4) of the 

draft Agreement, "Europol may share Personal Data received under this Agreement with 

Union Bodies listed in Annex III and authorities responsible in the EU Member States for 

preventing and fighting Criminal Offences without the need for prior authorisation by Israel". 

Since Denmark is a Member State of the Union, transmission of data from Europol to 

Denmark would not require prior authorisation by Israel. 

43. It follows that, in any event, the question of the territorial scope of the rules adopted pursuant 

to Title V TFEU has no relevance in the case of agreements, such as the draft Agreement at 

hand, the subject matter of which is the exchange of data between the competent authorities of 

a third country and an EU agency, such as Europol. 

44. In the light of the foregoing, Article 32(2) of the draft Agreement should be deleted. 
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IV. CONCLUSIONS 

45. In view of the above the CLS concludes as follows: 

a) Article 7(2) and (3), should not appear in the final text of the draft Agreement and the 

reference to paragraphs 2 and 3 in Article 7(1) should be deleted accordingly. 

Alternatively, Article 7 could be deleted in its entirety. The last sentence of Article 

32(1) should also be deleted. 

b) Article 32(2) of the draft Agreement should be deleted. 

 


	I.  Introduction
	II. LEGAL AND FACTUAL BACKGROUND
	III. Legal Analysis
	A. Clause on Territorial application of the draft Agreement in the territories THAT CAME UNDER THE ADMINISTRATION OF THE STATE OF Israel AFTER 5 JUNE 1967 - CONFORMITY with PUBLIC international law
	B.  clause on the Territorial application of the draft Agreement in the territory of the Union
	IV.  ConclusionS

